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PREFACE. 


M y belief that some knowledge of the Roman 
system of Municipal Law will contribute to 
improve our own, has induced me to prepare the 
work I now offer to the public. 

As the diligent study of Homer and Euripides, 
of Cicero and Livy, of Dante and Bossuet, of Milton 
and of Shakespeare, would do more to refine the 
public taste, and to correct our antipathy to what 
is elevated and generous, whether in active life or 
speculative study, than any metaphysical inquiry 
into the principles of eloquence and poetry; so a 
familiarity with the works that formed Cujas and 
Doneau, Du Moulin, Pothier, and Montesquieu, — a 
knowledge of that social wisdom among Europeans 
unequalled, which has bound together so many suc- 
cessive generations, by ties that neither the sword of 
barbarous conquest could sever, nor the fraud of 
sacerdotal hypocrisy dissolve, — would do more to open 
the eyes of those whom habit or the desire of gain 
have not absolutely blinded to the deformities of our 
law, than any general or abstract dissertation on juris- 
prudence. We built our Chalcedon with Byzantium 
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before our eyes. Tliis, liowever, i.s not the place 
to enter upon the reasons which alone among 
the nations of the West prevented England from 
sharing in the benefits of the Roman Law, and 
M'hich have made every attempt to cultivate it 
among us, as if it had been the seed of some plant 
blown by the wind on an unfavourable soil, sterile 
and abortive. 

The result, however, has been for our jurisprudence 
a coacervation of absurdities under the name of law in 
our books, such as are to be met with in the annals 
of no country where the Roman law has flourished, 
and for the character of those engaged in it as a pro- 
fession a state of things down to the present century 
(for I desire particularly to be understood throughout 
this work as never speaking of my contemporaries, 
except when I allude to them directly), to describe 
which I will borrow the words of one of the most able 
as well as of the most eloquent men that ever took 
part in public life in England: “I might instance,” 
says Lord Bolingbroke, “in other professions the 
obligations men lie under of applying themselves to 
certain parts of history, and I can hardly forbear 
doing it in that of the law, in its nature the noblest 
and most beneficial to mankind, in its abuse and 
debasement the most sordid and the most pernicious : 
a lawyer now is nothing more — I speak of ninety-nine 
in a hundred at least — to use some of Tully’s words, 
‘ nisi leguleius quidera cautus, et acutus, prseco actio- 
num, cantor formularum, auceps syllabarum.’ But 
there have been lawyers who were orators, philoso- 
pher-s, historians; there have been Bacons and Cla- 
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IX 


rendons. There will be none such any more till in 
some better age true ambition or the love of fame 
prevails over avarice, and till men find leisure and 
encouragement to prepare themselves for the exercise 
of this profession, by climbing up to the vantage- 
ground, as Lord Bacon calls it, of science, instead 
of grovelling all their lives below in a mean but 
painful application to all the little arts of chicane; 
till this happen, the profession of the law will 
scarcely deserve to be ranked among the learned pro- 
fessions.” Such was the language of Bolingbroke; 
that of Swift is still more pointed. Burke, almost 
on his death-bed, says, in a letter to Lawrence, 
"our courts of justice seem in a league with villains 
of every description.” And this state of things will 
last so long as attorneys are allowed to possess the 
exorbitant power they now enjoy, and instead of 
being subordinate to a class superior (or that society 
assumes to be superior) to them in education, are 
allowed to hold it in a state of comparative de- 
pendence, and a service that certainly is not perfect 
freedom. No stronger proof of their influence can be 
given than the fact that they actually threatened to 
ruin Mr Brougham if he persevered in bringing for- 
ward his schemes of Law Keforin. Mr Brougham 
indeed said publicly, in answer to the threat, that if 
it was executed, he would sit in his chamber and take 
briefs without them. But though Mr Brougham, 
then in the zenith of his reputation, and the leader 
of a great party in the House of Commons, was be- 
yond the reach of that powerful body, such is not the 
condition common oiXvpolai ^porplair, who tread the 
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rugged path of professional life ; and so long as such 
power is vested in such a class, the attempts to pluck 
up the tares sown in the field of English lasv, during 
the night of the dark ages and long afterwards, by 
the enemies of all reason and all right, will he lan- 
guid and unavailing. I say this, perfectly well know- 
ing to what misrepresentation and abuse it will ex- 
pose me, because the study of many years has satis- 
fied me that T do well to be angry at the absurdities 
and abu.ses which contribute so largely to the profit 
of a handful of men, and to the moral and intel- 
lectual detriment of that class of the profession to 
which I belong. For what has been the result ? No 
single great work on jurisprudence has ever been 
produced by any Englishman. At pre.sent, if a 
principle shews itself in our courts, it is like a ca.sk 
in a rough sea, sometimes one part appeals, some- 
times another, never the whole. It is seen jutifully 
and imperfectly, instead of furni.shing a sure standard 
and fixed rule by which all doubts may be brought 
to trial and against which all errors may be dashed 
in pieces. It has been a consequence of such a dis- 
tempered state of things, that as the carefully culti- 
vated ignorance of our judges prevented them from 
forming a reasoned opinion on any great question of 
jurisprudence, they have laid hold of some cant 
phrase as the basis of the conclusion at which they 
have arrived'. Such as, "Money has no ear-mark,” 
“ Equity must follow the law,” “ Christianity is part 
of the common law,” “The law abhors a perpetuity,” 

^ Contrail icting the maxim: non ex regulft jus fiat, sed ex jure rcgula 

■umatur.” 
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and the like. For in spite of the most violent ef- 
forts, a velleity for the show of reason now and then 
would force its way even among the patrons of fines 
and recoveries, and the judges yielded to the neces- 
sity of luiving recourse to some articulated sound in 
their barbarous and scanty vocabulary, that might be 
mistaken for a principle or an idea, and serve to bind 
together and explain the incoherent rubbish, to the 
accumulation of which their lives and the lives of 
their predecessors had been devoted. Then accord- 
ing to the quarter from which the current happened 
to set, the judge endeavoured to transform himself 
into various “miracula rerum” — into a patriot like 
Judge Buller, when he said the writ of attaint (ex- 
ploded in the daj’s of the Tudors) was the dearest 
privilege of an Englishman ; a theologian like Lord 
Kenyon, who probably had never opened a hook in. 
any language but English after he was fourteen years 
old, when he refutes all the arguments against the 
doctrine and discipline of the Church of England in a 
summing up of twenty minutes to a jury; a political 
economist like Lord Tentcrden, when he talked in a 
strain of which a village nurse ought to have been 
ashamed, about regrating and the precious metals; 
a censor morum like Lord Eldon, when he deprived 
one of the most gifted men in England, and a far 
more scrupulous moralist than himself, or even per- 
haps than his friend the Duke of Cumberland, of all 
control over his children; or a politician of the dark 
ages, like almost all. Such occasions, however, were 
not common. In general, they and their favourites 
kept to their routine, which required about as much 
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intellectual activity as a turnspit is expected to shew 
upon the wheel, where all ho has to do is to lift up 
his feet and put them down again. The wheel goes 
round, and so did the law in the inevitable track 
that had been made for it, as by tlie tinman benefi- 
cially in one case, by the attorney perniciously in the 
other'. 

In this work my endeavour has been, avoiding 
questions interesting rather to scholars and antiquari- 
ans than to jurists, such as the Koman Criminal Law, 
the different forms of marriage, the military testa- 
ment, and the like, to select those parts of the Digest 
which would best shew the grand manner in which 
the Roman jurist dealt with his subject, as well as 
those which most illustrate the principles by which 
he was guided in establishing the great lines and 
propositions of jurisprudence, such as the interpreta- 
tion of wills and contracts, the authority given to 
prescription, the protection of an occupier against 
sudden violence (in which our law is to this hour so 
shamefully deficient), and other topics, which every 
lawyer must have frequent occasion to employ. It 
is not however from the present age, or from those 
in the eyes of whom literature or enlarged views, or 
any knowledge of the jurisprudence of other countries 
are crimes rarely expiated, who naturally struggle 

* “ Thomas, didst thou never see, 

’Tis but by way of simile, 

A Squirrel spend his little rage 
In jumping rmmd a rolling cage 1 
Moveil in the orb, pleased with the chimes, 

The foolish creature thinks bo climbs. 

But hero or there, turn wood or wire, 

Ho never gets two inches higher.’’ — Pnion. 
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against any attempt to wrest from their hands the 
exorbitant power they now possess, or from the idols 
such men set up, that sound or rational ideas of legal 
regeneration are to be expected. On the contrary, 
next to the approbation of enlightened jurists, some 
of whom are happily to be found in the higher places 
of the profession, and one of whom now holds, “rar4 
temporum felicitate,” the highest rank in it, the hos- 
tility of such persons — legitimate descendants of those 
who in Queen Anne’s time 

Shook theii- heads at Jlurmy as a wit — 

is the most infallible criterion of what is really bene- 
ficial to the commonwealth. Their enmity is the 
shade that pursues all that is not contracted or com- 
monplace, and every aspiration to mend the condition 
of the profession to which you belong, or of the 
country in which }mu live. Montaigne, in one of his 
immortal Essays, has told us that to see a Venetian 
on horseback was no bad lesson of equitation, and in 
that point of view the efforts made against a course 
of liberal study by persons whose thoughts and ob- 
servations, to use the words of Clarendon, “have 
been contracted within the limits of the books 
of that profession,” or “ within the narrower circle of 
the bar-oratory” have their use, nous amender, 
A reculons, par disconvenance plutot que par conve- 
nance, par difference que par accord.” The panegyrics 
pronounced by the champions of ignorance on those 
studying for the Bar might be answered, as South 
answered the fanatic who told him that “God did 
not stand in need of human knowledge;” “Neither,” 
said that accomplished writer, “does God stand in 
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need of human ignorance.” Any otlier encourage- 
ment or assistance it would be absurd to expect from 
the present age, the intellectual pedigree of which, 
as every day almost and every department of public 
life proves, dates most authentically from those 
who preferred Fleming to Lord Lacon; until the 
latter atoned for his transccndant genius by measure- 
less corruption. We mu.st not look for Guelphs 
among the Ghibelines. But if ever the time shall 
come in the history of this country when all men in 
a certain station are a.shamed of haranoruinsr in favour 
of the servile empiricism, which has made so many, 
fit it may be for better things, mechanics instead of 
jurists, masons instead of architects, and the law a 
profitable trade instead of a noble science ; which has 
given us Wrights, Norths, Wcdderburaes, and Eldons, 
instead of De Thous, Hbpitals, Molbs, and Lamoi- 
gnons ; and when incapacity to comprehend a prin- 
ciple is not looked upon as a mark of practical sense ; 
if ever that time shall come, I shall be rewarded 
far beyond my hopes, if my name is remembered 
with kindness by those who trace the progress of 
our institutions, not as that of one holding lucrative 
office, and opposing education because the system 
under which he obtained the patronage of an infe- 
rior and comparatively illiterate body must be per- 
fect, but as that of one who, according to the measure 
of his abilities, and without regard to immediate 
interest, which he* was not too stupid to perceive, 
was the first and ultimately the successful assail- 

1 “ L*a v^rit^ ne m^ne point k la fortune, et le peuple ne donne ni ambai*- 
nadef, ni chairea, ni penaion.’* 
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ant of Special Pleading. Let me close these remarks 
by a noble pa.ssage from a noble work : “ Cost une 
etrange et longue guerre que celle oil la violence 
essaie d’oppriiuer la verite. Tons lea efforts de la 
violence ne peuvent affaiblir la verite et ne servent 
qu’k la relever davantage. Toutes les lunubrc.s de la 
verite ne peuvent rien pour arietcr la violence, et ne 
font que I’irriter encore plus... la violence et la vdrite 
ne peuvent rien Tune sur I’antre. Qu’on ne pre- 
tende pas que les choses soient ^gales, car il y a cette 
extreme difference ...que la verite subsiste eternelle- 
ment et triomphe enfin de ses ennemis, parce qu’elle 
est fiternelle et puLssante comme Dieu meme.” 
Amen, and so be it. 
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CHAPTER I. 


PKELIMINAKY. 

If the law of a country is allowed to take the 
regular and natural course of progress, it usually 
passes through three periods, each of which has 
its own distinguishing peculiarity. 

The first is the period of custom. Law is rude 
and simple as the notions of the people among whom 
it exists and who are the organs of its administration 
— it is the vehicle of their opinions, and the criterion 
of their refinement. To this stage of infancy suc- 
ceeds a more various and complicated state of things. 
Law is split up into a number of elaborate distinc- 
tions, becoming more minute, frivolous and scholastic 
as subtlety increases and as the class supported by 
multiplying them, that is, by distorting and stifling 
truth, becomes more numerous, powerful, and indif- 
ferent to right. Such was the state of Homan 
jurisprudence long after Cnaeus Flavius had pub- 
lished the forms which while kept hidden from the 
people were the main instrument of patrician ascend- 
ancy. This state of things is admirably described 
by Cicero in Pro Murena, and among us by a great 
master of style, Mr J ustice Blackstone, in his famous 
judgment delivered against Lord Mansfield’s view in 

1 
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Perrin v. Blake, though such is the power of pre- 
judice that he does not seem to be aware that his 
argument is as severe a satire as man could utter 
against the system it was intended to defend. 

“Whatever their parentage,” i.e. of these tech- 
nical rules, “ was, they are now adopted by the com- 
mon law of England, incorporated into its body and 
so interwoven with its policy that no court of justice 
in this kingdom has either the power or (I trust) 
the inclination to disturb them. The benefit of 
clergy took its origin from principles of popery : but 
is there a man breathing that would therefore wish 
to abolish it? The law of real property in this 
country, wherever its materials were gathered, is 
now formed into a fine artificial system, full of un- 
seen connections and nice dependencies; and he that 
breaks one link of the chain, endangers the dissolu- 
tion of the whole.” 

I say this is a bitter satire if we consider that 
it was pronounced in the age of Burke, and more 
than a century and a half after Lord Bacon flourished. 
Eor the condition so described is but a phasis through 
which the jurisprudence of an enlightened nation 
must travel in its progress to a sound and rational 
system. It is the consequence of increasing civility 
and refinement which bring with them a multitude 
of wants and exigencies unknown to those by whom 
the early law was framed, and which are the result, 
like much of the Roman Law, of collision amicable 
and hostile with foreign countries, the knowledge of 
their usages, and the relations arising from such 
intercourse. With such objects and such multiplied 
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functions the law of a country must become compli- 
cated and prolix, till at last it grows to an uncouth 
mass which no human industry can entirely master, 
and which the people are utterly unable to comprehend. 
In such a case the Lawyer of a free state is almost 
absolute, for as his proceedings are carried on in a 
technical phraseology, altogether unintelligible to the 
mass of hearers, publicity is no check upon his pro- 
ceedings’. In vain (and the present state of things 
among us is a proof of the fact) are reports collected, 
and treatises published on each separate head of law ; 
the power of the mind of the country over the law 
is lost, and it is delivered up to those who have 
every human motive to thicken the darkness and 
aggravate the confusion : 

“ Chaos umpire sits. 

And by decision moie embroils the fray. 

next him high arbiter 

Chance governs all.” 

The rights of men in such a state dwell upon 
water, and the wave of the sea is their foundation. 
Chicane is not the accidental infirmity but the 
confirmed and settled habit of the law. To limit 
the increase, or to acquire a knowledge of the dis- 
connected mass is impossible, and as the difficulties 
increase the intellect required to grapple with them 
(as every volume of reports shews) diminishes. 


^ So a spectator at the trial of Al- 
geraon Sydney, or Armstrong, or 
College, or Lady Lisle, though he 
might detect the fiendish wickedness 
of the judge and connsel, must have 
been unable to understand a great deal 
of the injustice that was perpetrated. 


So in civil matter* till very late 
periods ; the forms of pleading enabled 
a judge, if he was so disposed — and 
such instances have been seen, in for- 
mer times of course — to do gross and 
grievous wrong without the knowledge 
of the lay audience. 

1—2 
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Nothing but a recurrence to first principles, a re- 
storation of something like method and unity, in 
other words codification, will raise the law to the 
dignity of a science, or prevent inferior practitioners 
of uncultivated and unphilosophical minds — chosen 
by the favour of those whom they resemble — from 
usurping the highest places in it and giving the tone 
to those who make it a profession'. This brings us 
to the third and final stage (which in some centuries 
hence our practical country will perhaps arrive at), in 
which this systematic unity is attained, in which the 
facts, collected by experience and methodized by reason, 
are embodied in a single volume, when law ranks 
with the most liberal and dignified avocations, and 
the lawyer is no more the mere cantor formtdarum 
and syllaharum auceps. These three periods of ori- 
ginal rudeness, subsequent confusion, and ultimate 
system are clearly discernible in the Roman Law. 
No people, as Hugo has remarked*, ever were in 
circumstances so favourable for moulding private 
law, and carrying it to the highest point of con- 
ceivable perfection as the Romans in the age of the 
Antonines and Severus. Strange and mysterious 
destiny of man, which imposes the sacrifice of some 
blessings as the price of others, and seems to make 
political freedom and the excellence of constitutional 
right incompatible with enlarged and luminous prin- 
ciples in municipal legislation. Before I proceed to 
explain the construction of the “Corpus Juris,” I 
must observe that from the middle of the twelfth 


‘ petit esprit ^tant parvenu ^ tesquieu, Or. et Dee. 
faire le cametfere tie la nation.** Mon- * EinUltun^y p. 7. 
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century it was the foundation of all instruction in 
law, throughout the south and west of Europe, our 
own country, as Selden in his notes to Fleta has 
shewn, down to the time of Edward the Second, not 
excepted. It was considered as a common law, from 
which even the consuetudines, cohtumes under the 
feudal system, were explained and filled up. And as 
it mitigated barbarity in the Middle Ages, it was by 
far the most important source from which, under a 
different state of things, those invaluable blessings 
to modem Europe', the codes of the eighteenth cen- 
tury, have been constructed. 

Having premised so much, I come to the details. 
The history of Homan Law may be for our purpose 
conveniently divided into four periods. The first 
from the foundation of Rome to the enactment of 
the twelve tables a.u.c. 305, b.c. 449 — infancy. The 
second from the twelve tables to the accession of 
Augustus A.u.c. 723, A.D. 31 — youth. The third 
from the accession of Augustus to the death of 
Alexander Severus a.d. 235 — manhood. And the 
last from the death of Alexander Severus to the 
reign of Justinian — decay. 

Of these periods that which elapsed between the 
accession of Augustus and the death of Alexander 
Severus was the flourishing and glorious period of 
Roman jurisprudence. Excluded from the splendid 
functions of the statesmen and orators of the Republic, 
the Roman genius concentrated itself on the task of 
adjusting the eternal rules of justice to the infinite 
variety of human aflfairs, and for the first if not the 

' And America. See Uvingstone’s CivU Code of LouUiana. 
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last time in the history of the species the names of 
lawyer and philosopher were synonymous. Then 
were composed those immortal works, the mutilated 
fragments of which illuminated by reason, embellished 
by the most exquisite propriety of diction, exalted 
by the purest morality, have difiused order and 
science over the rude efforts of Goths, Franks, Jut- 
landers and Vandals, and have been the guide and 
ornament of every European country but our own. 
England, as it was the last among the civilized 
nations of the West to adopt the Gregorian Cal- 
endar, repelled with jealous vigilance the encroach- 
ments of light from the primaeval darkness of her 
law, and has preserved in all its shapeless deformity 
the chaos accumulated by the successive contributions 
of empirical mechanics, raised by proficiency in 
chicane to stations where their ignorance and nar- 
rowness became public calamities, to whom all me- 
thod was unknown and everything that resembled 
principle imintelligible. Delighting in a barbarous 
jargon which they transmitted from age to age, and 
docile to the will of tyrant after tyrant, the English 
lawyers were too often barbarous amid the polished, 
and slaves amid the free'; while the Roman jurist, 
trained in the schools of the Stoics and versed in the 
noble idiom of liis predecessors, asserted in a fault- 
less style the sacred dictates of reason and of right, 
and retained the virtues and eloquence of the Re- 
public, while all around bore the marks of decrepi- 
tude, corruption and servility. 

' Livingstone, Inirod. Rep. p. 56 : CaliguU, continued to form a part of 

"This absurdity, worthy of Nero or English law till 1793.” 
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The death of the Emperor Alexander Severus 
was followed by the most appalling anarchy. Sixteen 
Emperors perished by a violent death — nineteen pre- 
tenders to the empire carried desolation through the 
dismembered provinces — immense donatives' wrung 
from the exhausted inhabitants of a depopulated em- 
pire were the price of the disgraceful honours con- 
ferred by brutal soldiers on the minion of the day'. 
Such is the history of the fifty years of confusion 
which elapsed between the murder of Alexander 
Severus and the accession of Diocletian. 

Two mighty events which had already exhibited 
themselves began rapidly to unfold the consequences 
with which they were pregnant during this period of 
disaster and dismay : these were the propagation of 
Cliristianity and the invasion of the barbarous hordes, 
whom the arms of the degenerate Romans were no 
longer able to restrain. The sublime doctrine of the 
unity of God struck at the root of Polytheism, and 
for an adherent of the ancient creed, whether he was 
so from conviction or belief in its expediency’, tole- 
ration of that uncompromising and exclusive worship 
was impossible 

In the struggle between the ancient and modern 
creeds the Roman jurist arrayed himself on the side 
of the former, partly from respect for antiquity, 
partly from scorn for the character and attainments 


* SftlvUn, De GubemaUone Dei, 
Lib. ▼. pMsim. 

* In tw^ve hundred years France 
had 63 kin^ In one hundred and 
sixtyyean, Caaaubon remarks, seventy 
persons assumed the title of Caesar in 
the Roman Empire. 


’ Montesquieu, Dittert, (Euvret, 
Vol. VII. p. 368, 

* Symmachus, EpUt. Lib. X. Ep. 54 
Aurelisn's letter to the Senate; Vo- 
piecua, II. A uf/. Script. Vol. il. p. 463, 
with note. 
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of the proselytes to the new theology, and partly 
because he saw that it tended to undermine the 
social structure already shaken by the fierce assaults 
of open violence. With the invasion of the barbarous 
hordes opens the dark and bloody page which 
records an almost total change in the modes of 
thought and habits of life among the inhabitants 
of Europe *. 

The separation of Church and State, slavish obe- 
dience to the authority of priests’, confidence in the 
efficacy of external rites to procure everlasting happi- 
ness, claims to miraculous powers asserted as residing 
in the bones of illiterate fanatics or the persons of 
living mystagogues, idolatry under a new form, and 
addressed to beings and objects altogether contempti- 
ble — ostentatious professions of poverty and indif- 
ference to worldly honour reconciled to a fierce ava- 
rice and an indefatigable lust of power — the wretched 


^ As a specimen of the legislation 
produced under the influence of such 
counsellors, take Cod. 9. 8. % 2: 

“ Filii vero ejus quibus vitam im* 
peratoria specialitcr lenitate conce<U* 
mus ({latemo enim deberent perire sup- 
pUcio, in quibus patemi, hoc eat here- 
ditarii, criminis exempla mctuimtur) 
a matema vel a\*ita, omnium etiam 
proximorum hereditate ac succcssione 
habeantur alieni, testamentis extraneo- 
rum nihil capiant, sint perpetuo egentes 
et pauperes, iofamia eos patema sem* 
per enmitetur, ad nuUos prorsus hono- 
res ad nulla sacramenta perveniant, 
sint postremo tales, ut his perpetua 
egestate sordentibus sit et mors sola- 
tium, et Wta supplicium.” Ami Cod. 
I. I. § 4, EpUcopnli Audientidy 10. 
9. rj. I. 5, de Hcrtiicis ci Mankhet*: 
** Hoereticoruro autem vocabulo conti- 


nentur et latis adversus eos sanctioni- 
bus succumbere debent, qui vel leti 
argumento a jmlicio cathoUcm religio- 
nis et trainite detect! fuerint deviare.' 
1. 4, eod. : **Jn mortem quoqiie inqui- 
sitio extendatur.” Arians, 5 eod., 
Nestorians, 6 eod., Eutychians, 8 eod., 
orthodox child of an heretical parent 
to succeed to all his pro[>erty, 19 eod., 
conversion of a Christian, punished by 
confiscation of all the convcrtcris pro- 
perty, I. 7. 5. eod. ; if anyone assail 
a converted Jew “cum saxia,“ “aut 
alio furoris genere,’* cum omnibus suis 
participibus concremandus, Cod. 1.9. 
8. 3, Pagans, i. ii. 8, condemned to 
the mines “post cruciatus corporis,” 
right of sanctuary, Ckwl. i. n. 6. 

* “ Gagbs |>our ne ricn faire." Mont. 

Vol. I. p. 39. 
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intrigues of synods and court prelates and monks in 
lieu of the masculine qualities exercised in the senate 
and the camp — fear of the censure and respect for the 
authority of the Church exalted above all moral obli- 
gations — a complete surrender of the conscience and 
understanding to the dictates and legends of ecclesi- 
astics, put forward as the chief if not the sole merit 
of a Christian — the most startling and incessant con- 
,trast between theory and practice, belief and conduct 
— the condemnation to never-ceasing torments of the 
wisest and most virtuous heathens because they were 
ignorant of events that happened long after their 
death — pride under the disguise of humihty — tempo- 
ral dominion growing up under the shade of spiritual 
authority' — great crimes and extravagant penances — 
impudent falsehoods justified in the cause of truth, 
rapine and eleemosynary foundations, rape and ascetic 
mortifications — gross materialism and seraphic ecsta- 
sies — exhortation changed into menace and abject 
entreaties into insolent command — a spirit sometimes 
inactive, sometimes full of scruples, almost always 
directed to comparatively selfish objects instead of 
the glowing patriotism that ennobled the very crimes 
of Greece and Rome’ — above all the doctrine un- 
equalled for its wickedness that the Almighty would 
for money become an accomplice in the foulest 


' “Td KOT* oUwofiiop ypa<^fi€»a," 
Athanaitiua cit. apud De Vem» 

plot de* Pdra. 

*‘XJne 80ci^t^ de gens qui ne ren* 
dant jamsus et recevaot toujours at- 
tiroient insensiblement .tout ^ eux.” 
Mont. (Euv. I. 371. 

^ cic Oi««v2K9pi<rnK aVvMir^i wrpt warpi)«. 


was the Roman's creed. The vulgar 
of course were slaves of superstition 
in Rome as in Belgravia. 

Adrian says the Bishops at one 
timetookto worshippingSerapis: ''de> 
voti sunt Serapi qui se Christi episco* 
pos vocant.” Vopiscus, II. A ug. Script, 
Vol. n. p, 7?o. 8vo ed. Lugd. Bat. 
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crimes — these were the distorted lineaments of 
Christianity in the corrupt and mutilated shape it 
wore for several successive ages, which were brought 
out in bolder relief and became more distinctly visi- 
ble as the long shadows of a polar night concealed 
all that was refined and beautiful and really mag- 
nanimous from the eyes of Europe, and which might 
be traced by an attentive observer in the character 
it assumed among the courtiers, bishops, ladies and 
eunuchs who were so actively employed in moulding 
creeds, practising childish ceremonies and contriving 
the assassination of their rivals during the continu- 
ance of the Byzantine empire'. 

And when Diocletian’ assumed the reins of go- 
vernment everything portended the evils that he 
endeavoured for a while to avert by obliterating all 
traces of republican forms, by multiplying the num- 
ber of rulers, by replacing the ancient magistrates 
with others of imperial origin, by tearing away the 
mask of despotism and surrounding the throne of 
the Caesars with all the pomp and luxury of Asiatic 
domination. Thus it became easy for Constantine to 
transfer the seat of government to Constantinople, 
to turn the Roman Senate into a local vestry, and 
to make Christianity the religion of the state. He 
and his successors took an active part in the go- 


’ “Lc* vices des Ames foibles et 
des crimes rdHdohis.” Montesquieu, 
p. 180, Vol. I. 

** Deum, " says GruTina, in a noble 
{aasage that, though written by a 
Roman Catholio, might be read with 
advantage in the diocese of Oxford, 
" velut in sooietatem criminnm nefarih 


vocantes, mnneribus a rapini et frauds 
atque alienarum opum usurpations ve- 
nientibuB et motibua corporis, verbisque 
nullo animi sensu pronnnciatis ac men- 
titis obsequiis placabilem ponunt.” 
p. J93, 4to ed. 

* Montesquieu, Gran, tt Dee. dt» 
Romaine, 1 7 ch. 
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vernraent of the Church, convoked councils, inter- 
fered in arranging creeds, and provided for the sup- 
port of the priesthood. They conferred large estates 
upon the Church, and declared those estates inalien- 
able. Pursuing to extremes a system which during 
the time of persecution it had been wise if not 
necessary for Christians to adopt, in defiance of all 
reason, of the spirit and letter of Christianity, they 
gave bishops jurisdiction' in matters merely secular, 
a plague-spot that developed itself with fearful 
rapidity throughout Europe. If to this power we 
add that given to ecclesiastics of exterminating 
heresies and heretics, we may form an idea of 
the change which Constantine brought about, and 
which gave an altogether difierent character to 
social life in the countries subject to the Koman 
legislation. 

Jurisprudence shared the common fate. Not 
only does Theod. II. in the edict publishing his 
code complain “quod tarn pauci mtate su4 proxi- 
m4que extiterint qui juris civilis scientiam ditarentur 
et soliditatem verse doctrinse receperint;” but Am- 
mianus Marcellinus in the description he has given 
us of the lawyers in his age, shews that jurispru- 
dence had sunk to a condition of the most abject 
ignorance and barbarity: “E quibus sunt ita rudes 


^ This Protestant and Practical **! 
coQutry is the last in which, after the 
most desperate resistance, this enor- 
mous abuse has been not exterminated, 
but in some degree mitigated, in the 
latter half of the 19th century. Sin- 
gular commentary on the text in which 
the great master of all Christians re- 


fused BO much as to determine a con- 
troversy between two brothers as to a 
piece of land, lest ho should take upon 
him the office of a judge. could 
decide controversies,*’ said Confucius, 
*'as well as another, but my duty is 
to prevent men from having contro- 
versies. ” 
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nonnulli ut nunquam se codices habuisse meminerint, 
et si in circulo doctorum doctoris veteris incident 
nomen, piscis aut edulii peregrinum esse vocabulum 
arbitrantur Yet selections made from the works 
of writers who lived at this period were inserted 
in the Pandects. They were Hermogenian, Aure- 
lius, Arcadius, Charisius and Julius Aquila; the 
first wrote “Epitomarum Juris libros sex,” in the 
order of the “Edictum perpetuum,” which is sup- 
posed to have furnished the model on which the 
Pandects were drawn up. As at this time the im- 
perial enactments were the only source of legislation, 
collections of them became almost indispensable. 
Several such collections were made, called codes from 
the caudex on which they were written. Of these 
codes four were named after their authors, the Grego- 
rian, Hermogenian, Theodosian, and that of Justinian*. 

The Gregorian and Hermogenian codes were the 
work of two lawyers who digested into their compila- 
tions the constitution of the Emperors before Constan- 
tine, beginning probably, from the time of Adrian and 
ending with that of Diocletian. These two compilers 
lived in the time of Constantine and his son, and 
the work of Hermogenian was subsequent to that of 
Gregory, and intended as a supplement to it. Both 
are stated by Gojarius, the compiler of the West 
Gothic Breviary, to have the force of law*. The 
next code^ was that of Theodosius IL, consisting of 


^ Amm. Marc. 30, 4. 

* Schulting, Juritprud, Antiquxt, 
683 — 718. Gothofred, ProUgom. Cod. 
Tiicod. cap. 1. p. 309. Hugo, Lchr» 
Inch d. G. d(» Rom. Rechtt, § 190. 


’ ConttU. un. Cod. Thtodot, de Rt- 
ttpontU prudentum, Gothofred, Cod* 
Tkeod. Tom. li. p. 33, 

^ The author u supposed to have been 
ibe excoDSul and cxprefect Autiocbus. 
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the constitutions from Constantine to Theodosius II. 
It consisted of sixteen books, the first five of which 
related exclusively to private law, and was by a special 
edict of Valentinian III., constituted the law of the 
Western Empire. It is only known to us through 
the Breviarium Alaricianum, or compilation made 
by the order of Alaric II.‘, after the battle of 
Poitiers, and promulgated at Toulouse*. The last 
eight books of the Theodosian code were published 
in 1550 by Du Tillet, the three preceding in 1566, 
by Argacius. 

It is supposed that one great object of Hermo- 
genian and Gregory was to preserve the jurispru- 
dence that existed under the Pagan Emperors which 
the detestable hypocrite Constantine was anxious to 
obliterate. There he would have looked in vain for 
those anodynes of conscience, those palliatives of his 
enormous crimes, which the bishops among whom 
he presided were ready to minister*. A constitution I 
cite below furnishes abundant proof of his barbarous 


‘ A. D. 506, *^ordinante illustri 
Gojarioo oomite.’* 

It contains extracta from the Codex 
Gregorianus, Hermogemanua, Theo- 
dodanua, the ReoepUe Sententiae of 
Paulua, the Reaponaaof Papinian, and 
the Inatitutea of Caiua; it ia often 
quoted, sometimea in the Canon law 
aa “Lex Bomana,’* or '*Theodo- 
alana.” 

* A great part of the firat five hooka 
of the Code were diacovered hy Cloeiua 
and Peyron at Milan and Turin, 
Warokunig, Ilid. du Droit .Aofnain, 
and have ainoe been published by 
Wcnck. De La Serna, Derecho Ro- 
mano, Vol. I. p. 87. Closius diaco- 


vered the *'Geata in Senatu urbis 
Romo* de recipiendo Theodoeiano Co- 
dice.” xb. 

* Imper. Conatantinus Aug. ad 
Maximum Praef. "Perpetuas pru- 
dentum contentionea eruere cupientea, 
Ulpiani et Pauli in Papinianum no- 
taa — qui dum iogenio laudem aec- 
tantur non tarn oorrigere eum quaro 
depravare maluerunt — aboleri pnecipi- 
mua.” A.D. 311. See Inttil, de Nai, 
June ti Qentium, 8 and g 8. ** Ut 

judici reoedere ab eorum reaponao non 
lioeret ut eat oonatitutum/* etc. De 
La Serna, Dertcho Romano, Vol. i. 
84, 87. 


Digitized by Google 



14 


ROMAS PRIVATE LAW. 


[chap. 

malevolence and presumption. In the year 428 
Valentinian gave the clearest and most humiliating 
proof of the utter and helpless incapacity to which 
the rule of the sword sooner or later brings man- 
kind by the decree De responsis prudentum. Five 
jurists, Papinian, Faulus, Caius, Ulpian, and Mo- 
destinus were declared infallible; a majority was in 
all cases decisive; when their opinions were equally 
divided, that of Papinian was to prevail'. This law 
in reality is to be attributed to Theodosius. It turned 
the judge into an antiquarian, obliged to examine 
manuscripts’, and degraded his task still farther by 
making his decision a simple question of arithmetic. 
Justinian put an end to this thraldom*. 

The next code was that of Justinian, consisting 
of his own laws and the rescripts of his prede- 
cessors. This work was undertaken in February 
528, and brought to a close in the following April. 
It was superseded by the “Codex repetitse prselec- 
tionis.” All citations from it were forbidden, and 
it has not come down to us. 

In the year 530 Justinian assigned to Tribonian 
the task of compiling the Digest, which was to con- 
sist of extracts from the works and decisions of 
ancient jurists. Tribonian was accordingly placed 
at the head of a body consisting of twenty lawyers 
and professors of jurisprudence. Ten years had been 
allowed him to complete the work ; but in less than 
four years it was ready for publication, as Tribonian 


^ Serna, *'Ley de citas,” Ikrecho risoD or Chitty’s Digest is not an oc- 
Romano, Vol. I. p. 84. cupation more ilUberaL 

* Keckoning the decisions in Har- * Conti, de eonceptiont Digetl. § 6. 
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sought, says Gravina, an indulgent judge of his 
character, “potius ex celeritate gloriam, quam pos- 
teris utilitatem.” The title of this work was “Di- 
gesta sive Pandectse juris enucleati ex omni vetere 
jure collecta libii quinquaginta.” They were pub- 
lished 1 6 December, 533. 

As however the Digest was a work too exten- 
sive to be placed at once in the hands of pupils, 
Tribonian with the aid of two jurists composed the 
Institutes, which were published in November of the 
same year when the Digest was published, and re- 
ceived their ratification at the same time with the 
Digest, as authentic law. 

In the year 534 Tribonian with four colleagues 
produced the work we now possess under the title 
of the Codex repetitcB Prcelectionis. 

From that time till the year 566, in which Jus- 
tinian died, that emperor published a great variety 
of constitutions, adding to and derogating from the 
provisions of the Code. These are called Novelise. 

Tribonian is supposed, and often from venal 
motives, to be the author of the greatest num- 
ber; he died in 546, and almost all are prior to that 
year. 

The Digest is divided into seven parts and fifty 
books. The books are subdivided into titles, the 
titles into laws or fragments, the laws into para- 
graphs. The division into seven parts and the order 
observed was an imitation of the edict, adopted in 
all probability for the greater convenience of the 
forum'. 

^ lllia U the opinion of Blume and of Hugo. 
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Considered as a scientific work the Pandects ex- 
hibit the deplorable condition of the age. It is desti- 
tute of all symmetry and even of convenient method. 
It contains contradictory laws and repetitions, and 
many passages of the ancient jurists cited not from 
the original works but from treatises into which they 
had been inserted. The powers conferred upon the 
compilers by their semibarbarous master over the 
precious works of the great masters of jurisprudence 
were excessive, and even these powers were trans- 
gressed. The writings of these illustrious teachers are 
mangled, torn from the context, and adulterated by 
stupid interpolations. Tlie changes and additions so 
made are usually called emblemata Trihoniani, and 
have excited the just indignation of succeeding jurists. 

Before I proceed to lay before my readers in de- 
tail some of the more important doctrines of the Ro- 
man Pandects, it may be well to invite their attention 
to the reasons which render this branch of study 
indispensable to a jurist, and valuable to every pur- 
pose of liberal education. All writers whose opinions 
are entitled to any weight in such a matter, have 
agreed to recommend the study of the Roman Law 
not only as an admirable preparation for the duties 
of civil life, but as an inexhaustible mine of luminous 
argument, masculine sense, and uncoirupted equity’. 


^ “ Sunt qusdam in Europa gentes, 
qus non judicont res ex Romanis legi- 
bus, sed vemaculis. £t tamen, qui 
ibi res publicafl gesturi sunt, fere lio- 
manas l^es apud exteros discunt, qui, 
ut accipio, interrogati, quid, quum no- 
strarum legum non sit apud eos usus, 
in his cognoBcendis tantiim opene j>o- 


nant, respondcre sclent: animam se 
spiritumque legiun (sic enim lo<|uun- 
tur) oxcipt^ hoc est cequitatis vim ac 
naturam hinc decerpere, ut de patriis 
legibus rectius judicent. Laudo pru- 
dentissimam vooem, qua significant 
omnia rectius porspexissc summos illns 
veros nostri juris auctores, et nemi- 
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“Dixi ssepins,” says Leibnitz, “post scripta Geome- 
trarum nihil extare quod vi ac subtilitate cum Ro- 
manorum jurisconsultorum scriptis comparari possit, 
tantum nervi inest, tan turn profunditatis .... nec us- 
piam juris naturalis praeclare exculti uberiora vestigia 
deprebendas.” In support of this last remark, and 
to shew the tone and spirit of the civilians, I shall 
quote some memorable passages from the work that 
it has been my endeavour to illustrate. The reader, 
when he places the passages I am about to quote in 
contrast with the language of our statute-book, and 
the sentiments of some judges as recorded in our re- 
ports and state trials, will decide whether some know- 
ledge of the work in which they are contained might 
not have been beneficial to those who compiled the one, 
and to those who uttered the other; and whether men 
who from mere ignorance, or vanity, or narrowness 
of mind, or inveterate habit, or an invincible natural 
antipathy to elevation and refinement not uncommon 


nem Batis infitnictum esse ad civita- 
tern regendam, qui non in his cognoa- 
cendls tirocinium fecerit Quid ? quod 
in his J uriconsultorum litteris bona 
pars antiquitatis reliqua eat ? Veteres 
mores sermonis Romani plerteque 
iigurx, quas nisi hi explicarent in aliis 
scriptoribus nonnumquam non aliter 
atque in luto hrereremus, nec intelligi 
optimorum auctonun plerique insignes 
loci posaent. Quod si historia, si alioe 
veterum Uttene nobis, ut debent, cune 
sunt, quum his passim lucem adferam 
Jureconsulti vel a Grammaticis et 
Rhetoribus eorum commentarios ad- 
sorvari oporteret. Itaque nisi simtil 
omnibut lUUri* helium indicemua tt 
plane in belluae degenerate juvahit, non 
penuittendum est, ut situ ac senio 


Romame leges emoriantur.** Me* 
lancthon, Oratio de Legibue. Leibnitz, 
Epiet. 119: *'£go Digestorum opus 
vc! potitiB auctonim unde excerpta 
sunt, labores admiror, nec quidquam 
vidi, sive rationis acumen sive dicendi 
nervos spectea, quod magis acce<lat ad 
mathematicorum laudem ; mira est vis 
consequentianim.” Schlosser, aher doe 
Studixim dta retnen Riimierhen Rechte, 
Hugo, Civil. Mag. Vol. I. pp. 33, 38, 
** These remains of the Homan jurists 
give us all that a judge requires to 
quali fy himself for his task. ” . . . “ Bu t the 
joumeyman who seeks not the path to 
wisdom, but that in which he may 
make most money in the shortest time^ 
must look for another road/* Ib. 
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to prosperous mediocrity, endeavour to discourage 
such studies, are improperly described by Averanius', 
as the semibarbarous corrupters of youth. 

Every one who desires that the student should 
possess competent notions of the objects of legal 
science — that his ideas of the subject should be co- 
herent and systematic, not flung at random upon 
each other like a heap of stones, but bound together 
and forming part of a harmonious fabric, like the 
columns of a Grecian temple — that he should be able 
to pursue the subject into its smallest ramiflcations, 
and remark its finest varieties and shades of difier- 
ence — that he should be a master of philosophical 
jurisprudence, and therefore never disposed to sacri- 
fice the end to the means, avowedly promoting chi- 
cane — “that the law may be an art*!” — that he 
should be able to apply with the closest accuracy 
the rules of Logic to any doubt he may be called 
upon to solve — must begin the education of such a 
person with a complete system, containing compara- 
tively few laws, but numerous rules for their em- 
ployment and elucidation. Thus trained, the jurist, 
wherever the stage be laid on which he is called 
to tread — whether it be where 

“Puqjurea intexti tollunt aulsea Britanni,” 

to frown down chicane among timeservers, pettifog- 
gers and courtiers in England, or among the “urbes 


^ ''This want baa given birth to a 
practice of extremely pernicious con- 
sequence ; I mean the custom, by 
tome to warm/y recommended, of drop- 
ping all liberal education as of no tite 
to ttudenit in t/ie Law.** *‘A lawyer 


thus educated in tubtervtence to so- 
licitors and af/orneyi will find, &c,** 
Blackstone, Comment. Introd, 

’ Lord Hobart. Certainly not the 
^‘ars boni et asqui/* but almost the 
exact definition of injustice. 
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Asise domitas,” to mitigate the horrors of the yoke of 
the rapacious stranger by an enlightened, stedfast and 
impartial equity above the din of violence and extor- 
tion — let it be where it may — will perform his part 
with grace and dignity; and where will he find a 
system so complete, so long and so deeply meditated, 
refined by such vast experience, and improved by 
the application of so many centuries, as the Roman 
Law ? 

I begin with the three great and well-known pre- 
cepts laid down by Ulpian and placed in the front 
of the pandects: "Juris prajcepta sunt haec — honeste 
vivere — alterum non Isedere — jus suum cuique tri- 
buere';” to lead a stainless life, to hurt no man, 
to give every one his due. In the same chapter 
I find the doctrine that nature having made all men 
kin, for man to lay a snare for man is wickedness. 
" Quum inter nos cognationem quandam natura con- 
stiterit, hominem homini insidiari nefas esse*.” 

Papinian says: “Beneficio affici hominem inter- 
sit hominis’.” Man has an interest in contributing 
to the weal of man. Ulpian says that not only the 
person himself, but any man may appeal in behalf of 
one who is led to punishment : " Credo humanitatis 
ratione omnem provocantem audiri debere (et si ipse 
acquiescit sententia)) nec quserimus cujus intersit*.” 
Nay, he says even if the victim — probably this was 
intended to save the Christians — should resist the 
appeal: "Perire festinans — adhuc puto differendum 
supplicium.” From the law stamped on the heart 

* n. I. I. 10. § I. ’ Eod. 3, 

• n. 18. 7. 7. ‘ n. 49. I. fi. 

2—2 
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of man, "soils hominibus inter se commune,” Pom- 
ponius deduces piety to God, submission to parents 
and to country ' ; so rash* and hasty oaths are for- 
bidden. 

Respect is due to natural right and modesty 
even where “serviles cognationes” are to be regu- 
lated : " Pater filiam non possit ducere et si ex servi- 
tute manumissi sunt et dubitetur patrem eum esse’.” 
The same rule appUes in the case of affinity among 
slaves; " Veluti earn quae in contubernio patris fuerit 
quasi novercam non possim ducere, et contra earn 
quae in contubernio filii fuerit patrem quasi nurum 
non ducere,” &c. And as a fitting close I will cite 
the noble passage of Papinian: “Whatever wounds 
our reputation, piety, self-respect, that is, in one 
word immoral, must be supposed for us impossible 

“ Quae facta laedunt pietatem existimationem ve- 
recundiam nostram et ut generaliter dixerim contra 
bonos mores fiunt, ea nos facere non posse creden- 
dum est*.” 


* n, I- 1 . 

• n. la. a. 13. 6. ir^iTTTw* 

Sfunff. 

» n. 13- > 4 - § *• 

* There is no such rule to be found 
in Veeey junior, or in Meeson and 
Wellsby, but much that encroaches 
on it, e. g. Comefoot w. Fowke. 

• n. a8. 7. 15. 

I may mention here that Tribonian, 
taking a bint from the churchmen of 
the day, affected great alarm lest Jus- 
tinian, on account of his piety, should 


be suddenly snatched up to Heaven. 
fi’q Tore bxb 

ovparof' dyaXTfifiSelt \d0oi. Procopius/ • • ' 
Hist. Jn. p. 84. Kd. Bonn, Corynis’ \ 
Sc. Hist. Bz. 

Suidas tells the same story. Vol. nV ^ 
page 36. I. a. Ed. Gaisford. He^says * 
also that he was an atheist, bated the 
Christians in his heart, was governed • * 
by an insatiable avarice, and that (like 
Lord Bacon) he bartered justice for 
money. 
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In this Chapter I have endeavoured to com- 
prise the topics which, being in a certain degree 
common to every part of law, and necessary for 
just understanding of it, ought to precede a minute 
examination of details. 

For the first topic I have selected the sources 
of Roman jurisprudence, the rules of law, and the 
method of their application. For the second, the 
persons for the sake of whom all legal rules exist, 
and the particular qualities by which they are dis- 
tinguished; and for the third, the things the title 
to which is governed by legal rules, as well as the 
circumstances on which, in the intercourse of man- 
kind, the law has impressed a peculiar importance. 
All Law is natural or positive’. 

O Nothing that Natural Law forbids can be com- 



j, *^anded (so as to bind the conscience). 

Nothing that Natural Law commands can be 
forbidden (so as to bind the conscience). 

In this sense Natural Law is immutable. 

Positive Law is established by the will of the 
legislator. 


^ Intt. dc ti Jurtf § 3. Grotius, de Jurt BtlH et Pacit, i. § 1. 
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The “jus gentium” (international law) “solis 
hominibus inter se commune,” is founded in part 
on natural, in part on positive Law*; it constitutes 
a principal part of public law. 

Civil Law is written or unwritten*. It is public 
(emphatically national), that which binds the citi- 
zens of the state into one whole, and governs their 
relations to it®; or private, that which regulates the 
relations and prescribes the acts of individuals to- 
wards each other*. 

Much of the jus gentium was incorporated by 
the Praetorian law with the jus civile. 

Ulpian has given this account of these expres- 
sions to denote the enactment, the repeal, and the 
modification, of a law : — 

“ Lex aut rogatur, i. e. fertur' ; aut abrogatur, 
i. e. prior lex tollitur ; aut derogatur, i. e. pars primae 
legis tollitur ; aut subrogatur, i. e. adjicitur aliquid 
primae legi ; aut obrogatur, i. e. mutatur aliquid ex 
prim^ lege.” 


SOURCES OF LAW". 


Gaius^ thus enumerates the sources of Roman 
Law : “ Lex, Plebiscitum, Senatusconsultum, Princi- 
pum Placita, Edicta, Responsa Prudentium.” Pom- 


* n. 1. 1. 33. 

* ** Quod ncquc in totum a naturali 
jtirc vcl jure gentium recedit, nec per 
omnia ei servit. Itaque cum aliquid 
addimus vel detrahimuR juri conimuni, 
jus proprium, id est civile, cfficimus.” 
Ulpian, n. I. I. 6. 

* Tlie modem German writers use 


Siaats JUchtf which Is more accurate ; 
our nearest word is Constitutional Law. 

■* hvgt. 3. 

* Pr. Ulpian. § 3. 

® Savigny, Sy»tem, i. 109, Cic. 
Top. c. 5 ; rfe Pariii.Orat, 37. Gaius, i. 

‘ 1 — 7 . 

J Jntt. I. 2. I 3—9. 
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ponius', in the exquisite sketch cited in the digest, 
gives a chronological view of the origin of Law, and 
comprises the causes of that origin in the following 
catalogue : “ Lex prudentium interpretatio, legis ac- 
tiones, plebis scitum, senatus consultum, principalis 
constitutio.” Papinian says*, “Jus civile est quod 
ex legibus, plebis scitis, senatus consultis, decretis 
principum, auctoritate prudentium, venit... Jus Prse- 
torium est quod Prmtores introduxerunt adjuvandi 
vel supplendi, vel corrigendi juris civilis gratid, 
propter utihtatem publicam, quod et honorarium 
dicitur ad honorem Prietorum sic nominatum.” 
Here’ then we find the division of Law into “jus 
scriptum” and “non scriptum.” The “jus scrip- 
turn” being the law which derives its authority 
from a written instrument, in which description the 
Praetor’s edict, even in those parts which are based 
on custom, must be included, so must the “ responsa 
prudentium,” as both became binding and ascertained, 
when they were incorporated with written law. But 
a custom did not become part of the jus scriptum 
because it was inserted by a jurist in his system; 
for that insertion gave it no power that it did not 
possess before, and the origin of its authority was 
not to be found in any written edict. 

A precise and settled contrast between two kinds 
of law is insisted upon by the Roman jurists in 


• t. 7 . 7 . 1 9. 

‘ n. 1. 1. 7. 

* Here the poverty of language 
leads often to equivocation. We must 
not confound the Law which springs 
from ** Natura*’ (Cic. Part. 37), which 
great writers have exhausted their clo« 


quence to enforce, and of which some 
modern English writers, in the true 
spirit of the 19th century in Eng- 
land, dispute the existence, with either 
branch of the tex of the civilians, 
whether it be “jus scriptum” or “non 
scriptum.” 
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the distinction they take care to make between 
the jus civile and the jus gentium, as well as in 
that between the jus civile and the jus honorarium*. 
The first of these distinctions arose from this state 
of things. As intercourse between the Eoman people 
and foreign nations increased, it became necessary 
to know and to apply the law of other states, in 
the administration of Roman justice. The wider 
the Roman dominion spread, the wider became tlie 
views of their jurists, and in this way arose the 
notion of a law common to the Romans with other 
nations and with all mankind. So Caius tells us* : 
Quarundam rerum dominium nanciscimur jure 
gentium quod ratione naturali inter omnes homines 
peraeque servatur; quarundam jure civili, id est jure 
proprio civitatis nostra).” It was inevitable in such 
circumstances, among such a people as the Romans, 
that the narrow circle of municipal justice should 
be enlarged, and that, to borrow Lord Bacon’s meta- 
phor, “the streams of justice,” flowing through 
different countries, and stained with the variation 
of each soil through which they passed, should he 
traced back to their fountains. 

The common source of all law was found in the 
common consciousness of right implanted in our 
nature, “antiquius jus gentium cum ipso genere 
humano proditum est®,” from whence flowed as a 
corollary that there was “id quod semper a3quum 
et bonum est at the same time particular institu- 

' ** Ju8 est civilU cequitas vel scrip- * IT. 41. r. i. ib. r. i. 9. 

tis l^ibuB sancita vel institutis aut ’II. 41.1. i. Caius. Man hath the 

moribus recepta.*’ Sallust. “Arsboni rule of right within,” Butler’s Sfrmons 
et requi.” CcUus. on Unman yaturff p. 30. Sermon 3. 
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tions and the rules applicable to them were com- 
mon to the jus gentium and the jus civile. 
Such were the contracts by which the daily inter- 
course of mankind is for the most part carried on— 
emptio, venditio — locatio, conductio, &c.; such were 
many of the Delicta, inasmuch as they brought 
with them the duty of compensation — Delivery as 
the means of acquiring property, &c. On the other 
hand, marriage as between Homan citizens, the 
power of the father and the agnatio founded on it, 
some of the most important rights of property — 
mancipatio, usucapio, the verborum and literarum 
obligatio — the Delicta considered as the cause of pun- 
ishment assigned by positive law and the whole law 
of inheritance belonged exclusively to the jus civile. 

Yet most of these laws sprang from a common 
root, and were to be met with, though under differ- 
ent forms, in the law of other countries. Gradually 
institutions, analogous to those peculiarly the growth 
of Rome, were recognized even by the tribunals of 
that country. Thus, together with the marriage of 
the civil law, a form of marriage valid by the jus 
gentium, found its place. Together with the agnatio, 
a naturalis cognatio — together with property, "ex 
jure quiritium,” that " in bonis” — together with the 
rigid form of the " Stipulatio,” “ Spondes Spondeo,” 
other forms of contract more flexible, and of which 
foreigners might avail themselves. Even the law 
of inheritance, more than any other the creature 
of positive enactment, and adapted to the political 
object of the constitution, followed the same bias 
and law of development. Thus the improvement 
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and the triumph over the narrow and intensely 
selfish views of a caste, which the genius of Lord 
Mansfield, aided by the accumulated experience of 
centuries, could hardly succeed in effecting for a short 
time in a small part of English law, was achieved, 
seventeen centuries before his time, by the Roman 
genius for jurisprudence; and the opposition between 
the “jus civile” and the “jus gentium” became less 
and less with the increase of Roman knowledge and 
the progress of Roman domination. 


We may collect from the Pandects that the 
jurists, from the works of whom they are composed, 
considered man in a threefold view; as an animal, i. e. 
a sensitive creature, as a being endowed with reason 
(particeps rationLs’), and as a member of a particular 
society. 

Considered in the first light, he was subject to 
the “jus naturale,” the “jus” “quod natura omnia 
animalia docuit’.” Ulpian tells us that he means by 
this rule, the law that all beings capable of pleasure 
and pain obey, submission to which is not a lesson 
of reason, but the dictate of instinct and the condi- 
tion of their existence®. As a rational being, a mem- 


* Cicero, De i. § i, 

* Suarez, Vol. V. p. i. seq. Op. om- 
Dia, ed. Paris. 

* So our great mctaphysiciaD : 
Mankind has various mstincts and 

principles of action, as brute creatures 
have, some leading most directly to 
the good of the community, and some 
most directly to private good.” But- 
ler, Pr^ace to Sermons, p. 14. 


The Stoics called these rpCrra 
Korii ipOepf. Aul. G. Nodes Attie(E, 
II. c. 5. “Sic est faciendum ut con- 
tra universam naturam nihil conten- 
damus et cA bamcn conscrvuUl pro- 
priam sequamur.” Cic. De OJ". i. 31. 

“Quid enim aliud est natura quam 
Dcus et divina ratio toti mundo et 
partibuBcjus inserta.” Seneca, De lien. 
lib. 4. c. 7. A curious proof of the 
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ber of the great family of the human race, and framed 
to hold some communion with those who share the 
same nature as himself, he is subject to another law, 
“quo gentes humanae utuntur'/’ that is, the law with- 
out which the intercourse between human beings not 
acknowledging any common superior, and therefore 
between independent states, could not be carried on*. 
When the elements of discord that are kneaded up 
in our nature obtain the ascendancy, recourse is had 
to the jus gentium, often variously modified, to 
palliate the consequences of such a state of things, 
and to prevent the total disruption of all the ties 
that bind human creatures to each other, to teach 
men (as it has been happily expressed) “insanire 
cum ratione.” From the “jus gentium” also flow a 
vast number of contracts essential to human inter- 
course — “ut emptio venditio,” “locatio conductio®,” 
“societas,” “depositum,” “mutuum,” “et alii innu- 
merabiles.” 

Lastly, as the citizen of a particular state, man 
is subject to the law established in that community, 
by which positive and arbitrary rules are laid down, 
and in the phrase of the Pandects the rules of 


Stoical theory is to be found II. 9. 
I. II : “Cum arietes vel bovea com- 
misiseent et alter alterum occidit, 
Quintus Ennius distinxit ut siquidem 
is periissot qui aggress UB erat cessaret 
actio, si is qui non provocaverat, com- 
peteret actio/' &c. See also the distinc- 
tion between matter and form, II. 33. 
78.4. “Eamaterisepotenti&victanun- 
quam vires ejus efiugiant,” explaining 
why “argentum” in a will included 
plate, but “manner” did not include 


a statue. 

^ II. I, I. § 3. “Hinc descendit 
marls atque femince conjuuctio quam 
noa matrimonium appellamus, hino 
liberorum procreatio, hinc educatio," 
&c. 

* IT. 1. I. 9. “Quod vero naturalis 
ratio inter omnes homines constituit 
id apud omnes peneque ctistoditur 
vocaturque jus gentium quasi quo 
jure omnes gentes utuntur.” 

* Inzt. I. 3. § 2 ; IT. I. I. 5. 
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the jus gentium are varied; sometimes abridged, 
sometimes relaxed, sometimes made more com- 
prehensive, in short to the “jus proprium cujusque 
civitatis.” 

As instances where the positive law defines 
while it enforces the law of nature, we may appeal 
to the law regulating the relation of guardian and 
ward'. That the guardian shall watch over the in- 
terests of his ward is part of the law of nature. 
The precise limit of his responsibility is fixed by the 
civil law. That the borrower should take due care 
of the thing confided to him’ is a precept of the 
law of nature enforced by the civil law. Again, 
the law of nature requires the parent to provide for 
his children; and, on the other hand, the law of 
nature allows a man to dispose of what belongs to 
him. To reconcile these two principles is the busi- 
ness of positive law. 

The “jus civile” is again divided into written 
law, that is, law formally promulgated by the legis- 
lative authority ; and unwritten law, that is, law 
“ quod sine scripto venit,” not originally sanctioned 
by formal promulgation in an edict, but the growth 
of custom arising from the interpretation of learned 
men; “jus quod sine scripto venit compositum a 
prudentibus,” and which has become by tacit consent 
incorporated with jurisprudence’. 

A law may be considered either separately, or 
with reference to other laws, or with reference to 

' n. 17. 3. I. • Intt. 3. 15. 1. obserrata, velut tacita civium conven- 

* **£a que long6 consuetudine tio, non minus quam ea quse scripta 
comprobataaunl ac pcrannos plurimos suut jiii'a scrvantur.” II. i. 3. 35. 
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what it enjoins or forbids, or with reference to the 
persons subject to its control. 

A law‘ considered abstractedly from other laws 
has the effect of annulling what is contrary to its 
behest, whether the letter or the meaning of the law 
be violated, and this whether a clause making an 
act it forbids null be annexed to it or not; and as 
the principal act is null, so is the accessory*, and all 
intended for its support or corroboration, as the 
suretyship or pledge intended to enforce an unlawful 
contract. 

An exception to this rule exists where the legis- 
lature has actually provided a remedy against the 
act it discountenances. For if the act was "ipso 
jure” null, the remedy would be superfluous, e. g. 
the “ senatus consultum VeUeianum” prohibited wo- 
men from becoming sureties. But the suretyship 
was not a nullity, as the senatus consultum had pro- 
vided the woman so bound with an "exceptio,” 
which, if she pleased, she might employ. 

So the " senatus consultum Macedonianum ” can- 
celled* the debt of any money borrowed from an 
usurer by a “filius familias,” "expectata patris 
morte,” but if he chose when a “pater familias^” 
to pay the money, it could not be recovered. Again, 
it may be asked*, how far a law may be set aside 


* Cod. i 5. h. t 

* ** Cura principalis causa non con- 
sistit ne ea quidem qus sequuntur 
locum habent.'* II. 50. 17. 119. 

* n. 14. 6. I. 

* IT. II, 6. 40. 

‘ The principle is expired in this 
law, IT. 7. 14. 7. 14. *'Si paciscar ne 


operis novi nunclationem exsequar 
quidam putant non valere pactionem, 
quasi in eft re prstoris iniperium ver- 
setur. Labeo autem distinguit ut si 
ex re familiari operis novi nunciaiio 
sit liceat pacisci, si de republicft non 
liceat, qusa distinctio vera est.” 


Digitized by Cooglc 



30 


BOMAN PRIVATE LAW. 


[CH. 

by the consent of him whom it was enacted to pro- 
tect. The answer is given by distinguishing be- 
tween jus publicum, laws for a public, and laws for 
a private object. The law belonging to the first 
class could not be waved, “Jus enim publicum 
privatorum pactis immutari non potest'.” For in- 
stance, an agreement to wave the defence of a 
“dolus malus” was nugatory. But the benefit of 
a law belonging to the second class might be aban- 
doned, “Quisque enim potest renunciari juri pro se 
introducto.” 

This latter rule however was not applied in cer- 
tain cases where it was the object of the legislature 
to take care that certain classes of persons should 
not have it in their power to injure themselves, 
e. g. women in what related to their dower, wards, 
minors, and prodigals*. 

Another question® on this head is, if an act is 
absolutely null when the law inflicts a punishment 
on the person committing it. It has been argued, 
on the authority of a text of Papinian*, that in such 
a case the act punished was valid ; but the sounder 
view seems to be that it was not. First, because 
there are many examples of difierent punishments 
inflicted for the same offence, e. g. the thief was 
liable civilly “in duplum,” or “actione furti,” “in 


' IT. 7 . 14. 38; M)d with regard to 
an agreement to waive the benefit 
of the Falcidian Law, II. 35. 2 . 15. 
§1. 

* la cui bonia interdictum eat 
atipulando aibi acquirit, tradere vcro 
ve1 promittendo obligari non potest, et 
ideo nee fidejussor pro eo intervenire 


potest aicut nee pro furioao.” IT. 45. 
I. 6. 

* Examples of merely penal laws 
among the Eomana. Ulpian, /Vay* 
f?ien^ tit. 1. prinetp. and §§ foil. 

* IT. 48. 19. 41. **Nco sane veri- 
simile est delictum unom eftdem lege 
variis eatimationibua ooerceri.'* 
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quadruplum the “rapinie reus,” besides the quad- 
ruplum he was obliged to restore, was punished by 
the Julian laws, “de vi public^ et privata.” Secondly, 
it is a general rule that one general action' does not 
destroy another for the same thing. Thirdly, the 
nullity of the act can hardly be called a “poena,” 
but merely leaves matters as they were before the 
act was done; and this gets rid of the objection 
which rests on the passage of Papinian cited above; 
and lastly, it may be remarked, that the object of 
the legislature being to prevent the act, that object 
is better attained by making it altogether as if it 
had never happened, than by allowing it to exist, 
while the doer is punished. 

Another important division was that of jtis 
publicum* and jus privatum. Ulpian says the “jus 
publicum” lay “in sacris, sacerdotibus, magistrati- 
bus.” The parts of it were in his day, the jus pon- 
tificum, jus augurum, jus flaminum, jus senatorium, 
the law of wills. It concerns the relation of the 
citizen to the state, and its institutions and policy. 
Privatum “ quod respicit ad statum et ad utUitatem 
singulorum*.” 


’ "Nunqium actiones pneaertim 
pcenalea de e&dem re concarrentes alia 
aliam conaumit.” H. 50. 17. 130. ib. 
130. n. 47. 8. 3. 1 1 ; 47. 3. ult. /tu<. 
de Ohlig. 5. de vi bon. rapt. 

• Pliny, lib. 8. Epitt, ad Aritto- 
nem. n. i. 9 ; n. t. 3. § 16 — § 34. In. 
10 — 31 . Cujacius, Vol. m. p. 783. 


Obutv. lib. 37. 36. e.g. under tbe 
republic the Valerian and Porcian 
Law, the Laws regulating the division 
of the people into tribes, curiie, classes 
and centuries, the laws concerning the 
oomitia. Polybius, 6. ii — 18. Tac. 
Ann. I. c. 3. Hugo, Lekrbveh, p. 530. 

* Cujac. ubi tupr. II. i. § 3. 
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CUSTOM'. 


The Romans defined custom “jus moribus con- 
stitutum.” Consuetudinary law, according to their 
doctrine, indicated the tacit consent in its favour of 
the people among whom it was established, and was 
as binding therefore as written law. “ Veluti tacita 
civium conventio non minus quam ea quae scripts 
sunt jura servant in ea quae longd consuetudine 
comprobata sunt.” But where a custom, introduced 
erroneously, had obtained the power of law, the 
parity of reason or principle of analogy did not 
apply “quod non ratione introductum sed errore 
primum deinde consuetudine obtentum est, in aliis 
similibus non obtinet.” 

Ulpian lays it down that in examining the var 
lidity of a custom it is most important to consider 
whether it had been established after litigation. 
“ An etiam contradicto aliquando judicio confirmata 
sit.” The word “etiam” is important, as it shews 


' Suarez, Vol. Tl. lib. 7. Hugo, 
LtKrhwkt ed. 9. p. 366, Jntt. t. 1. II. 
I. 3. I. 3 - 

** Mores sunt tacitus consensus 
populi long& consuetudine invetera* 
tus.’* Ulp. Frag. § 4. IT. 3. i. ; II. 
I* 3 - 35 * ** longA con- 

Buetudine comprobata sunt ac per 
plurimos annos observata volut tacita 
civium conventio non minus quam ea 
quffi scripta sunt jura aervantur.'* 
32. h. t. ** De quihus causis scriptis 
legibus non utimurid custocUreoporlet 
quod moribus et consuetudine indue- 
turn eet.'* 

IT. 4, 39. *' Inveterata consuetudo 
pro lege non immerito custoditur, et 
boc est jus quod dicitur moribus con- 


stitutum.'* ^'Optima legum interpres 
consuetudo.” IT. i. 3. 37. 

For an account of the influence of 
consuetudinary Law in Rome see 
Tacitus, whom I **dare be bold” to 
think a better teacher than Vico, or 
Niebuhr, who has copied him. Ann. 
8. 26. ''£a res admonet ut de prin- 

cipiis juris et quibus modis ad hanc 
multitudinem Inflnitam ac varietatem 
legum perventum ait altius disseram.** 
&c. n. h. t. 34. 

Entick 1*. Carrington, one of the few 
judgments on a great question in our 
Reports that a Jurist may read with- 
out a blush. Wilson, ReporU, Vol. II. 
p. 275 - 
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that a custom might be valid if it had never been 
questioned, though if confirmed after dispute it was 
less vulnerable. 

It was this principle* that enforced precedent and 
made “ rerum perpetuo similiter judicatarum aucto- 
ritatem,” equivalent to law in doubtful cases’. But 
the “consuetude” must be “diutuma,” “per annos 
plurimos observata’.” The precise time is not fixed 
in the Pandects, and therefore the interpreters infer 
that it was left to the decision of the judge. “ Cum 
dicit tempus nec adjicit diem sine dubio ostendit 
esse in judicantis po testate quern diem prsestiterit.” 
All things “moris et consuetudinis” were always 
taken to be included in contracts “borne fidei,” 
though not specially mentioned. The law establish- 
ing this doctrine is a very pregnant one, and if 
from any hitherto inactive cause the judicial mind 
should expand and become less dark among us, will 
perhaps even in our courts be referred to by remote 
posterity with great advantage*. 

It is seldom that the maxims, “Specialia sem- 
per generalibus inesse*,” or “ In toto partem conti- 
neri*,” are applicable to consuetudinary law. The 
maxim “In toto jure generi per speciem derogari^” 
is generally the rule for its construction. 


* n. h. t. 38. 50. 17. 107. " Re« ju- 
dicata pro veritate accipitur.'* n. 42. 

>•56; 35 . 38' § 

’ 33- !>• t- 

* 35- h-t- 

^ **Quia oasidua cat dupliD atipu- 
l&tio idcirco placuit ctiam ex cmpto 
&gi posse si duplam venditor manci- 
pii non caveat; ea enim quae moris 


sint et consuetudinis in bons fidei judi- 
ciis debent venire/' II. li. t. 31. § 10. 
’ n. 50. 17. 147. 

* n. 50. 17. 113. 

7 **A jure ecripto Romano mu- 
tuamur (inquit Molinseus) quod et 
squitati consonumi et negocio da 
quo agitur aptnm congraumque in* 
venitur: non qu6d unquam fuerimuA 

3 
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“Rectissime receptum est*,” says Julian, “ut 
leges non solum suffragio legislatoris, sed etiam tacito 
consensu omnium, per desuetudinem abrogantur.” 
This law is directly contradicted by a law of Con- 
stantine, cited in the Code*. Various attempts have 
been made* to reconcile these contradictory enact- 
ments, the more remarkable as the barbarous inter- 
polation, " sufifragio legislatoris,” in the first seems to 
shew that this insertion of the republican argument 
was intentional The true solution of the diflSculty 
is to be found in the inability of Justinian’s venal 
lawyers to execute the mighty task they had under- 
taken, and to deal with the materials which the 
great jurists, from whose works the Digest was 
taken, had supplied. We are obliged to them, how- 
ever, for their inconsistency in quoting a passage so 
strongly proving the liberal and masculine spirit 
which, while all around them was degraded, upheld 
the jurists of the empire*. 

•ubditi JustlniAno m&gno aut Buccea- 
sohbus ejus ; sed quia jus illo auctore 
a saptentisslnus viris ordinatum, tarn 
est lequam, rationabile, et uodequaque 
absolutum, ut omnium ferb Christiana* 
mm gentium uau et approbatione 
commune sit effectum." Tit. des 
proem, n. no. Molimeus. 

* n. 50. 17. 80. 

**Beceptum est” is the common 
expression for consuetudinary law, 
whether established by popular usage, 
or the opinion of jurists: **quia re- 
ceptum est,” n. 5. 1. IS. § 3, mori- 
bus inter nos receptum est ne inter 
Timm et uxorem donationes vale- 
rent,” n. 34. I. 1. **cum jus {rntesta- 
t's moribus sit receptum,” H. 1.6. 8. 


So the bonis intordicere,” II. 37. 10. 

4. § 7 ; **PupiUaris substitutio,” II. 
38. 6. 3. So 33. 3. 8, ** moribus in- 
troductum.” So '*juro civili recep- 
tum. ** Gaius, 3. 4. 3. Zimmem, i. 5. 

5. Compare II. 50. 17. x6i, with i. 
3. 3. § 5. n. receptum est quicquid 
a prudentibus probatum.” Festus. 

* L. 33. h. t. 

* L. 3. Cod. h. t. “ Consuetudinis 
ususque longsvi non vilis auctoritas 
est, Bcd non usque adeo sui valitura 
momento, ut rationem vincat aut 
legem.” 

* Donellus, Omm. i. c. 10. Van- 
gerow, I. 38. Puebta, Oen, R. Si. 

* To this proof of their superiority 
let roe add the law (so opposite in its 
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Some eminent writers in Germany have conde- 
scended to flatter the prejudices of the absolute 
governments under which it was their misfortune to 
live by arguing against codification, and representing 
man as the mere creature of instinct, incapable of 
constructing for himself a rational system of legis- 
lation. The head of this school, w'hich has been 
refuted not by reasoning only, but by practice and 
experience, was Savigny. According to his argu- 
ment, and that of his followers, the practice of tor- 
ture to extort confession as it existed among conti- 
nental nations, or of pressing to death as it existed 
a quarter of a century ago in our own, ought to be 
respected as a proof of the "internal life” and 
“ consciousness of a people’.” Now in the first place, 
to explain the origin of a law is in no way to pro- 
nounce an opinion on its justice. In the second 
place, the notion of right and justice cannot be de- 
duced from history and experience, because that 
experience is contradictory. As human laws have 
varied on the most important matters among the 
most civilized nations, it is clear, that it is not to 
them that we can appeal for the invariable standard 
of what is right. 

Lastly, if positive law be taken as the crite- 
rion of excellence, it must be assumed that man- 


langoAge to the doctrine of otir ship- 
money and prerogatiro judges), ''non 
puto delinquere eum qui in dubiis 
qoxatlonibus contra fiscum facile ro* 
■ponderit/* II. 49. 14. 10. 

' ** There are people who hate every 
man who endeavours to improve any 
thing/' says Leibnitz in his treatise 


Nova meihodxu ducendee juriapruden- 
tia i and he quotes examples of the 
sufferers in such a cause, Valla, Harous, 
Galilei, Des Cartes, Harvey. He 
would have added Turgot, Komilh, 
an<l many others to the list, if he bad 
lived later. 


3—2 
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kind has attained the utmost possible limit of per- 
fection. 


EQUITY’. 

The principles of equity are those to which the 
judge must have recourse for the decision of every 
question and the solution of every doubt. Whether 
the matter at issue be great or small, whether it con- 
cern the life of a citizen, or a point of merely tech- 
nical procedure, every decision that is hostile to the 
principles of equity, that cancels the “ vinculum 
sequitatis’,” to use the emphatic words of Papinian, 
is an unjust decision. To the immutability of her 
everlasting decrees all positive rules must be sub- 
ordinate. If, as in the case put in the Pandects, 
the letter of the law be rigorously upheld, it must 
be upheld because equity* requires it ; if a defect 
in the law is to be supplied, (as in another case*, 
registered in the same immortal page,) it must be 
in obedience to the same grand and all-pervading 
principle, “In omnibus quidem, maxime tamen in 
jure, iequitas spectanda est®;” over all cases and per- 
sons that supremacy is complete. 

Little could those great lights of jurisprudence 


' **Servare sequiUtem qu» est 
jufltitifls maximo propria.^ Cic, De 
Of. I. 19. 

* ''Naturalis obligatio ut pecunue 
nuraeratione ita justo pacto vel jure* 
jurando ipso jure tollitur quod vincu- 
lum o^quitatis quo solo sustinebatur 
conventionis cequitate dissolvitur.” 

* n. 40. 9. 3. 12. § I : '* Quod qui- 
dcm per quam durum est, sed ita lex 
scripta cst. 


^ IT. 39. 3- 2. § 5 : “ H®c sequitas 
Buggerit etsi jure deficiamur.^ 

® ** Premier objet du legislafccur, 
ddpositaire de son esprit, oompagne 
inseparable de la loi, I’iSquitd ne peut 
jamais 6tre contraire b la loi xn^me. 
Tout ce qui blesse oette dquit^, verita- 
ble source de toutes les lois, ne r^iste 
pas motne K la justice.*’ D’Aguesseau, 
QAivrtSf Vol. I. p. 138. 
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imagine that the time would come when a nation 
arrogating to itself exclusively the name of “prac- 
tical,” obstinately shutting its eyes and closing its 
ears to their admirable lessons, would establish courts 
to administer justice on principles ostentatiously and 
professedly hostile to equity, disclaiming all sense of 
her suggestions, and shaking off all notions of her 
summons — courts clinging to the dregs and refuse of 
barbarous legislation, in which the suitor, the case of 
whom in a court of equity was too clear and plain 
even for chicane itself to dispute, was defeated as a 
matter of course'. Equally strange to them would 
have been the meaning annexed by that nation to the 
word equity, and the narrow, technical, harsh, con- 
tradictory, confused, pettifogging, vexatious doctrines 
which under that name had been used to foment 
litigation, and to take away the property, the liberty, 
and in many cases the reason, of the miserable suitors 
who had been tortured into an appeal to it. This 
assuredly was not the beneficent and healing prin- 
ciple invoked by Paulus when he wrote the sentence 
I have quoted. No proceeding like that which ex- 
hausted the patience even of such an age as that of 
the Regency of George IV. was present to the mind 
of Cicero, when in his panegyric on the great lawyer 
of the Republic, he told the last of Roman senators, 
“admirabilem Servii Sulpitii in legibus (squitcUe 
interpretandis scientiam fuisse ait; cum non magis 


* How could any enlightened no- 

tions of jurisprudence, or of equity, 
the soul of law, prevail in a country 
where such a device ** in fraudem le- 
gis,'* as that of common recoveries, 


was sanctioned by sworn judges on 
the bench? Where is the law that 
on such a principle might not be set 
aside by judges sworn to administer 
justice according to its provisions ? 
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juris quam justitiiB consul tus esset, et jus civile ad 
aqiiitatem referret V’ or when he defined law to be 
“aequitas constituta iis qui ejusdem civitatis sunt 
ad res suas obtinendas’.” 

In all sciences there are certain first principles 
which are the basis of those who reason on them ; 
and as in mathematics the common principles on 
\yhich astronomy, mechanics, perspective, rest, are to 
be found in geometry, to which an appeal must 
always be made, so in arguments which arise on 
positive law, and in the discussion of particular 
cases, recourse must always be had to the principles 
of equity. Man has no more power over them than 
he has over the properties of the circle or the square^. 
Notwithstanding the sophistry of one or two great 
writers, and the foolish commentaries of modem 
sciolists, such principles exist in jurisprudence as 
well as in other sciences; and it follows that there 
are two kinds of laws, one subject to change, the 
other immutable. Such, for instance, are the rules 
laid down by Ulpian ; “ Honeste vivere, alterum 
non liedere, jus suum cuique tribuere;” and so with 
regard to the questions that arise from particular 
facts, some are evident and easy, others obscure, 
perplexed, and difficult. Now though the laws I 
have cited are immoveable, to which others might 
be added, and such as no time, or place, or event 
can alter, there depend on them others liable to flue- 

* Cicero, Philipp. 9. n&turft turpia sunt quiedam civilitcr, 

* Cicero, Top. 7. ei quasi more civitatis.” SoLordCoko 

^ In conformity with this doclrino says truly: '‘Things of the highest 

of all jurists and philosophers, Ulpian criminality arc sometimes of the least 
says, n. 50. 16. 41 : "Probra quadam disgrace.” 


Digitized by Google 


II.] 


EQUITY. 


39 


tuation, and varying with the course of human 
necessities,, which make the application of eternal 
law different in different ages and nations. Society 
would perish as well in China as in France, if it were 
declared to be law that men ought to do all the 
injury possible to each other, to lead infamous lives, 
to give no man his due, and in all cases to prefer 
the interest of the individual to that of the common 
weal. But whether a contract shall bo committed 
to writing before it can be enforced in a court of 
justice, whether a will shall be attested by two only 
or by a greater number of witnesses, whether a 
prescriptive right shall be established after a period 
of ten, twenty, or thirty years, these are matters on 
which natural justice does not pronounce, and which 
may be variously determined according to the policy 
of the legislator and the evils against which it is 
most essential for him to protect his fellow-citizens. 
Yet the eternal principle remains, whether the in- 
terpretation be lax or strict, whether the law be 
gentle or severe, whether its operation in this par- 
ticular case be on the side of human sympathy, 
or opposed to it, that what is equitable can never 
break in upon the rules of justice, and that what is 
just never can break in upon the rules of equity. 
The extracts cited below from passages scattered 
through the Digest shew the Roman jurists’ notion 
of equity '. 


> n. 33. 10. I. § 1. 

**Potentior quam tox mens dl* 
oenUs/* 

77. I . 73. S 2, cit. infra, 

16. 3. 31. § 2. “Bona fides quae 
in contractibus cxigitur uquitatem 


summain dcsiderat.” 

4. 4. § I. “Non semper autem ea 
quie cum minoribua gemutur, resetn* 
denda sunt. Sed ad bonum ot aequum 
redigenda 8unt.“ &c. 
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LEGAL INTERPRETATION. . 


This topic naturally leads to the rules of legal 
interpretation. The gradual moulding and develop- 
ment of law, or as the French call it “jurisprudence',” 
was called by the Romans " interpretatio the result 
sometimes of opinions elicited by particular applica- 
tion and sometimes of discussion* on disputed points. 
Thus the “usucapio*” of the “bonaefidei” pos.sessor, 
the law of servitudes given to the “ usucapio ” of 
two years for houses, and several “ legis actiones,” 
were established. In every civilized country there 
will arise, generated from traditional usage and judi- 
cial construction, and general opinion, rules that float 
in the atmosphere of its tribunals, and which modify, 
circumscribe, or supply the place of positive legislation. 


n. 39. 3. i. § 5. “H»c jequitas 
luggerit eUi jure deficiamur.’* 

3* 40* supra. 

41- I. 7. § 5 - “StrictA ratione,** 
&c. *‘Sed viz cflt ui id obtineat.** 50. 
17. 19a. § I. 

In rc dubiA benigniorem int«rpre* 
tationera eequi non minus justius 
6Bt ({uam tutiuB.’* 108 eod. 

** Itapienda occasio est qu® pnn- 
beat benigniufl responsum." 

17. I. 29. § 4. ** De bonA 6de agiiur 
cui non congruit de apicibus juris 
disputare." 50. 17. 90. 

*'In omnibus, maxime tamen in 
jure, lequitas spectanda est." 

Hoc naturA mquum est neminem 
cum alterius damno fieri locupletio> 
rem.” II. li. 6. 14. 

licet hoc jure contingat, tamen 
squitas dictat judicium se dari.** XL 
15 - *• 33 - 

^ PorUiUs, Discvurs Locr<?fVol i. p. 


158. Domat. Vol. i, p. 86. 

^ Cic. de Or. i, 45. 

'*HeronniusModeetinus ct notando 
et disputando bene et optimA rations 
decrevit.” IT. 50. 4. 16. ** Scmvola 
respondit et in disputando adjiciebat.** 
n. 38. 3. 19. So wo find the expres- 
sions placet,” “inagia placuit,” “du- 
dum placuit,’* **post magnas varie- 
tates obtinuit,” “hoc jure utimur,” 
“ inter omnes constat.” The Twelve 
Tables were at first the framework of 
these elucidations, “ His legibus latis,” 
says Pomponius, after a narrative for 
which it is perverseness itself to sub- 
stitute the scheme of an inhabitant of 
Berlin or Jena in the 19th century— 
“ccepit, ut naturaliter evenire solet, 
ut interpretatio desideraret pruden- 
tium auctoritatem, necessariamque 
disputationem fori.” II. i. 3. 5. 

^ Gaius, Inst. 3. 43. 
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To provide for every case that can possibly occur in the 
infinite variety of human affairs, is not only a vain, 
but, as the example of our statutes shews, a most 
mischievous and preposterous attempt, indicating 
complete ignorance of all that ought to be present 
to the mind of a legislator. When the legislator 
has laid down general rules, has contracted within 
certain limits the range of judicial interpretation, and 
has laid down in his code the clearly-defined text, 
to which every citizen in an ordinary case may apply 
for information as to his rights, his obligations, the 
course to be taken to obtain redress when he is 
wronged, and the liabilities to which he exposes him- 
self by violating the rights of others, he has fulfilled 
his task '. “ Neque leges, neque senatus consulta ita 
scribi possunt, ut omnes casus quandoque inciderint 
comprehendantur, sed sufficit ea quse plerumque ac- 
cidunt contineri.” 

The first division of rules is into those inspired 
by natural, and those dictated by positive law; 
those which are established because they are right, 
and those which are right because they are esta- 
blished*. That the keeper of a deposit should restore 
it belongs to the first, that a certain form should be 
observed to make a will or a donation valid belongs 
to the second class. All rules, whether natural or 


' IT. I, 3. 10. And again, '*Non poa- 
Buni omnes articuli aingulatim aut legi* 
bus aut senatus consultis comprebendi. 
Sed cum in aliquft causft sententia eo- 
rum manifesta est, is qui jurisdictioni 
pneest ad timilia proced^e ot ita jus 
dicere dobet.’* nib. 

**Rupcrtt” includes comiporit.” 
n. 9. 1. 13. 


** NoTercs et sponsse personie 
ornissss sunt sententift tamen legis 
continentur/* II. 48. 9. 3. 

* “ Furtum, adultcrium naturU tur- 
pe est, enimvero tutelse daznnari, hoc 
non naturft probrum est, sed more civi- 
tatis, nec enim natudt turpe est, quod 
potest in hominem iduneum incidere/* 
h. 50. 16. 43. 
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arbitrary, may again be divided into those which 
apply to all matters, those which apply to most, but 
not to all, and those which are limited to one, and 
have no relation to any other head of jurisprudence. 
The rule that equity is to be followed, is an example 
of the first class ; that an agreement between two per- 
sons is a law to the contracting parties, is an example 
of the second, since it does not prevail in the case 
of wills'; and that a contract of sale may be set 
aside on the ground that one of the parties to it has 
been injured to an amount exceeding half the just 
value, is an example of the third. 

No rule has any power on matters extrinsic to, 
or when distorted from, its proper spirit and applica- 
tion. '‘Quaj simul in ahquo vitiata est perdit offi- 
cium suum*” are the words of Paulus, meaning not 
that the rule itself is impaired, but that if any cir- 
cumstance is wanting to justify its application, “ simul 
in aliquo vitiata est,” its functions are at an end, 
“perdit oflScium suum.” The fault is not in the 
nde ; it is not vicious, for then it would be a rule 
no longer, but vitiated by an improper use®. 

Thus in the case put II. 28. 13. the testator by 
his will ordained, his wife being with child at the 
time of his death, that the child, if a boy, should 
have two-thirds of his fortune, and the mother one- 
third; and if a girl, that she should have a third, 
and his widow the rest. The widow" brought forth a 
boy and a girl. There by a rigorous interpretation the 

‘ Domat. I. 78. illustration of this was the argument 

* n. 50. 161. § I. from a etrliorari in Mr Fox's East 

" A memorable and characteristic India Bill. 
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mother would lose all share in the succession, as the 
event in which it was given to her did not take place. 
But by an equitable construction (humanitate sug- 
gerente) the estate was divided into seven parts, of 
which the son had four, the mother two, and the 
daughter one, “ licet subtili juris regulae conveniebat 
ruptura fieri testamentum.” 

The necessity for interpretation arises when the 
law, from a defective expression, is ambiguous or ob- 
scure; for, as a general rule, the maxim applies 
“quum in verbis nulla ambiguitas est non debet 
admitti voluntatis qusestio'.” But there is another 
case when interpretation is necessary, that is, when 
the sense of the law, however manife.st, would, if 
applied indiscriminately, lead to unjust and shocking 
consequences'. For instance, the “senatus consultum 
de petitione hsereditatis” provided that the possessor 
of an inheritance to which he was not entitled should, 
after the suit began against him, restore every thing 
as it was at the time the suit was instituted, to 
the owner’. The strict construction of this rule 
would make him liable for animals that might 
happen to die during its continuance. But this Pau- 
lus denies : “ nec enim debet possessor aut mortali- 
tatem pnestare aut propter metum hujus periculi 
temere jus indefensum relinquere^” 


^ “Ut sut Pediu9, quotiea leg© all- 
quid UDum vcl altcnim introductum 
€8t bona occasio est ccetera quie 
tendunt ad caodem utilitatem Yel 
interpretation© vel cert© jurisdiction© 
Buppleri/* 13 ©od. 8e© 4 eod. **£x 
his quffi fart© uno aliquucasu accidere 
posBunt jura non constituuntur.” $ eod. 


“ Nam ad ea potiua optari debet jus 
qus© et persona et facile quam quo 
perraro eveniunt.’* 8 eod. ** Jura non 
in singulas personas sed geuoraliter 
constituuutur.** 

* n. 1 . 3. 

> II. 5. 3. 15. § 5 . § 7- 

‘ Eod. tit. 40. 
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So if a debtor had been guilty* of “mora,” he 
was liable for the thing due, though it might have 
ceased to exist. Strictly taken this rule would make 
him liable, if the “mora” had ever been incurred — 
though he had purged the “ mora” by a subsequent 
offer to the creditor. Celsus denies that in such a case 
he is to be held responsible : “ Celsus scribit eum qui 
moram fecerit in solvendo Sticho quern promiserat 
posse emendare earn moram postea offerendo — 
esse enim hanc qusestionem de ajquo et bono in quo 
genere plerumque sub auctoritate juris scientiie pemi- 
ciose erratur*.” The true principle is that no rule 
must be looked upon by itself, but as part of a great 
whole, and therefore the interpretation of it demands 
an inquiry whether it is not limited by other rules. 
As all justice partakes of a common essence, and 
therefore never can thwart, obstruct, or contradict 
justice, any more than truth can be opposed to truth, 
and every rule must be founded on justice, every one 
must have fixed and appropriate limits assigned by 
that universal reason on which all depend. The 
knowledge of this equity and the comprehension of 
its spirit, is the true basis of all legal interpretation. 

EXAMPLES OF BESTKICTIVE INTERPKETATION. 

Instances of the restrictive interpretation, besides 
those cited above, are to be found in the law pro- 
viding the libertus shall not be liable to the penal- 

^ “ Si post moram promissoris bona tur fecisso qui litigare roaluit quam 
deccsserintteneturnihilo minus periude restituere.*’ II. 45. l. 82. a])^ 23. >6. 
ac si homo viveret, ethic moram vide* ’ II. 45. i. § 3. 
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ties of suing his patron — if he repent and abandon 
the action, if the patron though summoned does not 
appear, or if the proceedings have been instituted 
•with the patron’s assent — all these, though not speci- 
fied in the edict, are to bo considered as good grounds 
of defence'. So a widow was forbidden to marry for 
a certain time after her husband’s death. The object 
was to prevent doubt as to the offspring. Therefore 
if she was delivered of a child after her husband’s 
death within the time fixed by law, she might marry 
again immediately*. 

For the sake of the person (ahmentarius) to 
whom what was necessary for support or nourish- 
ment had been left, an edict forbad an arrangement 
(alimentorum transactio) by which for the sake of a 
little present advantage (modico prsesente) he might 
be deprived of it, unless with the Praetor’s sanction. 
A question arose whether an arrangement that what 
was due at the end of the year should be paid at the 
beginning, or what was due yearly should be given 
monthly, was valid without the Pnetor’s authority, 
and Ulpian held that it was “ quia meliorem’ condi- 
tionem suam alimentarius tali transactione facit*;” 
and the purpose of the legislator was accomplished. 

EXTENSIVE INTERPRETATION. 

The extensive interpretation is that which includes 
cases that the letter of the law strictly taken would 
not comprehend — on the principle that what is done 

' n. 1 . I. II. See »l*o 1. IS- 8. 6. ’ II. J. 15. 8. § 6. 

and 48. 3. ?. § I. * n. 37. 14. 6 . § Compare L. 

’ n. 3. I. II. 1. 15 eod. 17. I. 54. 47. 3. 1. 
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“in fraudem legis' ” ought to be considered as done 
“ contra legem,” and that he acts “ in fraudem legis ” 
“qui salvis verbis legis sententiam ejus circumvenit,” 
or in the words of Ulpian, “ fraus legi fit ubi quod 
fieri noluit, fieri autem non vetuit, id fit — et quod 
distat pijTov airo Siavo'iM (dictum a sententia) hoc dis- 
tat fraus ab eo quod contra legem fit.” 

Perhaps, however, the most striking instance of 
the application of this branch of the doctrine we are 
considering, is to be found in the rule of analogy of 
which we know the Roman jurists to have made 
such frequent use, as for instance, in producing so 
great a number of “actiones utiles;” and a little re- 
flection will shew us that the employment of this 
principle does necessarily flow from the maxim quoted 
before, that to provide by name for every special 
emergency is a task beyond the compass of human 
legislation, whence the rule “ ad similia procedere 
atque ita jus dicere” follows as a corollary. By this 
however is not meant a similarity of reason, but a 
similarity of fact, where the same reason is appli- 
cable; and in the words of the law commented on 
before, “ ad eandem utilitatem.” 

It is important to bear in mind that no argument 
from analogy can prevail in cases of “ Privilegia” and 
“jura singularia,” inasmuch as “quod contra m- 
tionem juris receptum est non est producendum ad 
consequentias.” 

The maxim so frequently quoted, “Cessante 
ratione legis, cessat lex ipsa,” is not in the full sense 

^ I. 3. S9. and 30. bum fere omnes vctercs sic iutellexe* 

* *' Inquit lex ruperit, rupisse ver- runt, comiperit.” II. 9. 13. 
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tenable. Law is binding not from the reason by 
which it is justified, but from the authority by which 
it is established. The Boman law says, “ nihil tarn 
naturale est quam eo genere quidque dissolvere quo 
colligatum est*.” 

Grotius’ asserts the principle, “ cessante rations, 
cessat lex,” if the sole cause of the law ceases for 
ever, the intention of the legislator exists no more, 
and the law has expired. This doctrine he supports’ 
by a law often quoted. Thus he says,^ “ All laws * 
grounded on a state of war cease without any formal 
repeal in peace.” If however the cause is not abso- 
lutely and totally at an end, the question arises, 
whether to enforce it in the actual state of things 
would be incontestably at variance with the purpose 
of the legislator, in which the law has no more any 
binding power; and he appeals to the laws cited 
below’. For instance, he says the law forbids all 
citizens to mount the ramparts. A citizen never- 
theless whose house is near them, and who hears the 
enemy, is bound to mount them, if it will contribute 
to repel the enemy : even however if the law is not 
at open variance with the intention of the legislator, 
there may be a question whether it imposes a general 
rule for a general object, or whether it considers that 
done which has not been done. The law, to prevent 


* n. 17. so. 17. 32. 

* Toullier, i. ill. Merlin, QutMions 
de droU. Tribunal (Tappd. § 5. Voet, 
tit. de Leg. § 43. Huber, eod. 9. 

Grotius, Inleydln^ Tot de Hoi- 
landecke Gtlecrtheytf B. i.decl. 1. § 23. 

* 16. ‘2. 30. ** Duo sunt Titii, pater 
et filiuB, datus eet tutor Titius nec 


apparct de quo scnsit testator, qusro 
quid sit juris. Rcspondit, is datus est 
quern dare se testator sensii : si id non 
apparet non jus deficit scd probatio. 
Igitur neuter est tutor.*' 

* II. 40. 4. 19. n. I. 3. 19. 30. Arg. 
Tiraqueau, Indict. Pent. i. 130 — 178. 
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bloodshed, forbids citizens to bear arms: this is 
binding on the most peaceable inhabitant. But if 
the law considers that done which has not actually 
been done, e. g. when a person is obliged to marry 
a woman because two witnesses prove a promise, he 
who knows that no such promise has been in reality 
made, is not bound “ in foro conscientise,” but upon 
all other persons what has taken place is binding'. 

It is a main rule of interpretation that the whole 
of a law should be considered, and the parts of it 
carefully collated with each other. “ IncivUe est 
nisi totd lege perspectiL, uni aliqui particuli ejus 
propositi judicare vel respondere“.” 

The “ratio legis,” or final cause which has in- 
duced the legislature to enact the law, is a main 
ingredient of rational interpretation. A good ex- 
ample is furnished by Modestinus’. The Emperor 
Marcus had ordered that all lawfully chosen tutores 
who wished to excuse themselves from undertaking 
the office, should allege the grounds of their ex- 
emption before a competent judge within fifty days, 
if they lived in the same city with the judge or 
within a hundred miles of it ; that those at a greater 
distance should be allowed a day for every twenty 
miles of distance, and thirty days over. The result 
of a literal interpretation of this law would have 
been that a person living at the distance of one 
hundred and sixty miles from the spot, would have 
thirty-eight days only within which to prefer his 
claim^, and therefore would be in a worse condition 
than if he had lived on the spot ; in which case he 

^ (trotius, uhi mpra. ’ H. i. 3. 24, * II. 27. t. 13. * 8 for 160 ; 30 over. 
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would have had fifty days. Therefore Scievola', 
Paulus, and Ulpian, coiyphmi legum, held that fifty 
days should be allowed in all cases, and should be 
added to the thirty which the law gave to those who 
lived at a distance, and to the day for each twenty 
miles in such a case ; for, said they, “ etsi maxime 
verba legis hunc habeant intellectum tamen mens 
legislatoris aliud vult.” 

There being in every law two things — the words 
used, and the signification those words w'ere intended 
to convey — Celsus insists on the latter as the proper 
object of consideration : “ Scire leges non est verba 
earum tenere sed vim ac potestatem.” That it is not 
intended by this rule to enable the judge to play 
fantastic tricks in legislation, or to warp words from 
a meaning clear and unequivocal, is manifest from 
the law n. 40. 9. 12. § I, to which Ulpian after 
quoting it adds “quod quidem perquam durum est — 
sed ita lex scripta est'.” 

The meaning of a doubtful law might be eluci- 
dated by the language of the legislator in subse- 
quent or previous enactments ; “ non est novum ut 
priores leges ad posteriores trahantur’,” and “ Pos- 
teriores leges ad priores pertinent nisi contrariie sint.” 

Again, in cases of doubt custom and the received 
opinion “jus quo civitas retro in ejusmodi casibus 
usa fuisset,” and “the rerum perpetuo similiter 


^ Cervidius ScsevoU. 

Cotnp&re this with the decision 
which made the statute of uses, penned, 
Lord Bacon tells us, with more care 
than any other law in the Statute- 


book, waste paper. 

* n. I. 3. 36, 37, 38. Bouhicr, 
CotUUme de Bourgogne, 13 to 34. 

^ ^'Optima lex quse minimum relin- 
quit arbitriojudicis. Optimus judex 
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judicatarum auctoritas” were established rules of 
interpretation*. 


EDICT A. 

The simple rule which the Homan jurists followed, 
and which has prevailed in every country but our 
own, with regard to diflFerent actions, and therefore 
different jurisdictions, was to consider the interest of 
the suitor, the character in which he sued, and the 
object he sought to attain. It never occurred to 
them that two sets of maxims, distinct from and 
even contradictory to each other, should govern the 
case according to the court in which the proceeding 
was carried on — that in one and the same state of 
facts, one and the same object being sought, a Court 
of Equity was bound to do one thing, and a Court 
of Law another; that there should be one set of 
courts “not made for a righteous man*,” and an- 
other set intended for him, “ce qui d6termine la 
diversity des actions, c’est la competence des tri- 
bunaux, c’est I’objet auquel Taction se rapporte, 
c’est Teffet qu’on veut en tirer, c’est le fruit qu’on 
pretend en recueillir,” said the illustrious D’Agues- 
seau*. 

The greater part of those subject to the Homan 
sway from the close of the second Punic war, indeed 


qui minimum sibi." Bacon, Dt Aug. 
iki, I. c. 3. 

^ n. cod. 37, 38. ‘‘Optima inter- 
pret leg^m consuctudo." 


* The ipsissima verba of Lord Eldon 
in Cholmondeiev v. Clinton, Bligl/a 
Reports, Vol. IV. p. 95. 

® Plaidoyer, 57. Vol. v. p. 415. 
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I might say from a much earlier period, was not 
entitled to the privileges of Roman citizens. Justice 
was administered by Roman magistrates among 
them, but the rules of the “jus civile,” were not 
taken in a literal sense, applicable to their proceed- 
ings; they could not possess property, they could 
not contract obligations, they could not marry “ ex 
jure quiritium.” Hence there grew up a system 
according to which justice was administered to the 
peregrini, not according to the local law of Rome, 
but according to the jus gentium*. Over this law 
the Roman magistrate presided, and to mould and 
to develop it was the task of the Roman jurist. 
By it the intercourse between the Romans and the 
native of other countries, the citizen of other com- 
munities, was carried on. By the side of the law “ex 
jure quiritium” grew up the law “ ex jure gentium ;” 
by the ^ide of the “jus civile” the “jus honorarium,” 
the Praetorian law resting in part on the same basis, 
but modified, expanded and refined by the applica- 
tion of more comprehensive principles. Losing thus 


^ Haubold, Intt. Ju$l, Rom. Privaii, 
p. 133. In the same Epistle of Cicero, 
ad Att, 6. 1. in which he gives 
some hints on the *^jua Flaviasoin,** 
which the fanatical followers of 
Niebuhr might study with advan* 
tage, he enters upon the account 
of his own Edict in Cilicia, which he 
divides into throe parts ; the first, 
** Provinclale,'* that is, relating to 
matters entirely local, *'do rationibus 
civitatum, de cere alieno, de usurfi, 
de syngraphis in oodem omnia, do 
publicanis the second, to matters 
which could not otherwise be settled, 


'*quod sine edicto satis commode 
transigi non potest, de hieroditatum 
possessionibus, de bonis possidendis,’* 
&c. ; the third, "de reliquo jure,” 
be has, he says, left blank, " dypo^oi',” 
meaning to adapt it to the edicts at 
Home, "ad edicta urbana accommo- 

dat usum ” ** itaque satisfacio 

omnibus.” Hugo G. R. R. 430. Ed. 
11. So the Lex Rubria, regulating 
the administration of justice in Cisal- 
pine Gaul refers expressly to "earn 
stipulationem quam is qui Komst 
inter peregrinos jus dicet in alho 
propositam habet.” 

4 — 2 
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its local and exclusive character it imbibed the 
equity of the jus gentium, the two principles for- 
tified and completed each the other ; and when 
the system came to the forming hands of the great 
architects of the eighth and following centuries it 
contained within itself all the materials for the 
construction of the noble fabric which when the soil 
of Europe was strewed with the shattered wrecks 
of ancient wisdom became the fortress and sanctuary 
of jurisprudence. 

The instrument of this great work, and the means 
by which all technical obstructions were removed 
from the path of justice, were the edicts of the Pra>- 
tors and the pediles. “Eodem tempore,” says Pom- 
ponius, “ et magistratus jura reddebant et ut scirent 
cives quod jus de quaque re quisque dicturus esset, 
seque praemunirent, edicta proponebant quae edicta 
Praetorum jus honorarium constituerint. !Ponora- 
rium dicitur quod ab honore Proetoris venerat.” Or 
in the words of Papinian, “Jus Praetorium est quod 
Praetores introduxerunt adjuvandi vel supplendi, 
vel corrigendi juris civilis gratiiL, propter utilitatem 
publicam.” In the year a.u.c. 687, the Tribune 
Cornelius carried the Law “ut Pnetores ex edictis 
suis perpetuis* jus dicerent.” Every Praetor might 
prepare his edict, and of course much that had 
been before propounded was transferred to the 
edict of the succeeding year, “ Edictum Tralatitium.” 


* The word “perpetuum” meant the perpctuum was applied to the word 

that a controversy should be settled Edict by the Cornelian Law. Dio 

on prijicipU (not as it is in England) Cassius, lib. 36. 
as opposed to “prout res incidit;” 


Digitized by Google 


II.] 


EDICTA. 


63 


Pomponius telk us that Opilius, Csesari familiaris- 
simus, "primus Edictum Prsetoris diligenter com- 
posuit.” But the final and most important of these 
changes was that made by Salvius Julianus', a.d. 13 i, 
who at the command of Adrian drew up another Edio- 
tum Perpetuum, in which whatever was of value in 
the edict of the Pnetor Urbanus*, or of the Pnetor 
Peregrinus, or in the edictum aedilitium, was digested 
and made part of the permanent law of Rome. 
There is, however, no sufficient reason to maintain 
that this change was absolutely final, nor that the 
order of the edict underwent any violent or indeed 
material alteration. 

Several clauses of the edict retained the name 
of their authors. These as enumerated by Hugo are 

Calvisiana actio, 

Carbonianum edictum, 

Cascellianum judicium, 

Faviana actio, 

Pauliana actio, 

Publiciana actio, 

Rutiliana actio, 

Salvianum Interdictum, 

The double Serviana actio. 


^ n. 37. 8. 3. “Propter id caput 
cdicii quod a Juliano introductum 
est, id est ex nov& cUusuld.’^ It gave 
the emaucipated son a share in the 
succession. 

^ 1 am aware that Hugo G. HR. 
798, disputes this; he admits, how- 
ever, that a contemporary of Justi- 
nian says that in his time (i) what 


was called in Latin the “Edictum 
perpetuum " was the Edict of Adrian. 
3dly, That a considerable change was 
made in the Edict at this time. 3rdly, 
That Salvius Julianus was employed 
by him to digest the law. There is 
a learned work of Biener (Fred. Aug.), 
de Salvii Juliani meritit in Sdictum 
Pratorium recU astimandis. Lips. 
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Cicero', in one of the most beautiful passages of 
perhaps his greatest work, has given us the distinc- 
tion between the edict of the Prsetor and of the 
sedile. He says the latter related to the “ mancipio- 
rum venditio in this he says, as well as in the sale 
of an estate, “fraus venditorum omnis excluditur — 
qui enim scire debuit de sanitate, de fugil, de furtis, 
prsBstat edicto mdilium*.” 

He remarks that whereas when he was a boy he 
learnt the law of the Twelve Tables by heart, every 
one when he was a man began their law with the 
Prmtor's edict*. 

Perhaps there is nothing in which the extra- 
ordinary genius of the Homans for legislation dis- 
plays itself more conspicuously than in the" Prjetor's 
edict and the rules according to which it was drawn 
up and regulated. 

No method could be devised more effectually 
guarding against the caprice of a magistrate on one 
hand, and what Lord Bacon calls “the froward 


1 De Oficiit, 3. 17. 

* De Lef/ibut, i, 5: '*non ergo a 
prTctoris edicto ut plcrique nunc, 
neque a 11 tabulis ut superioree, sed 
ponitua ex iutimA philosophift hau* 
riundam disciplinam putaa.** 

* This is one of the weak parts of 
Gibbon's famous chapter. He was 
misled by Heinecctus, in general a very 
faithful guide. Milman, the last com- 
mentator on Gibbon, knows little of Ro- 
man law, and nothing of jurisprudence. 
See Hugo, Civ. Mag. Vol. ii. p. 461, 
on the process of Cisalpine Gaul, where 
ho shews that the ** fictiones'* and 

oxcepUones,” of which Heineccius 
complains as tricks, were considered 


so essential to the administration of 
justice that they were carefully insert- 
ed in the edicts for the provinces. 
The fictio was merely the means of 
preventing a dishonest defence — it or- 
dered the judge to suppose that done 
which the suitor had no right ithe 
substantial justice of the case consi- 
derod) to deny. The exoeptio was 
sometimes given by a positive law to 
guard against the rigour of the old 
Law. Intt. 4. 13. § 6: **quum ex 
multis causis exceptiones necessarim 
sint, &c....qusedam e legibus...vel ip- 
si us pnetnris jurisdictiono subetan- 
tiam capiunt.* 
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retention of custom'” on the other, than the scheme 
which obliged the judge before any case was brought 
before him’ to announce to the suitor the rule by 
which, it would be determined’. It cut off all pretext 
for indirect favour and supplication unless among 
those who were insensible to shame*. No king 
could forbid the Roman Praetor to deliver his sen- 
tence. No minister could alter the scroll in con- 
formity with which that sentence under penalties 
more terrible to a Roman than loss of place or 
income was to be pronounced. No great Patrician 
could bias that impartial writing, transmitted with 
increasing authority from age to age, by flattering 
with his transient notice the wretched vanity of an 
upstart. No motive of inchnation*, no hope of future 
preferment, higher title, or of more lucrative oflice, 
could seduce from their plain meaning — no fears of 
Church or Court could intimidate into equivocation — 
the emphatic words, “Dabo. Non dabo — servabo — 
Praetor proponit — Praetor pollicetur liable to no 


^ The English system with curious 
perverseness reconciled both these 
evils; it allowed a judge to play fan* 
tastic tricks, and obliged him to per* 
petuate obsolete absurdity. 

• Not in a jargon intelligible to 
lawyers only, nor in sentences scat- 
tered among a thousand volumes — 
but blazoned on the album that all 
might read. How many millions 
would have been saved to the com- 
munity if any rule like the edict of 
the iEdiles as recorded in the list 
Book of the DifftM, concerning the 
s.ale of moveables, warranty, &c. ha*l 
been inscribed on the wall of the 


Common Pleas. 

* “Ut scirent elves quod jus do 
quftque causd quisque dicturus esset 
argue pnxmunirfrU,'^ What Englishman 
could “pnemunire” himself a few 
years ago T* 

* The volume of Buckingham’s ap- 
plications to Bacon could never have 
been written under such a system. 
Cicero makes it the grossest crime of 
Verres that ** in magistratu contra il- 
lud edictura suum sine ullft religiooe 
decemebat.” 

* Wbitelocke’s Memorials, p. 66. 
State TViWa, Vol. m. 157. 
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bribe, obnoxious to no solicitation. Wbat could 
more ensure publicity, in the true sense of the 
words (for technical forms and a peculiar phrase- 
ology stifle publicity as much as closed doors), with- 
out which it is in vain to hope for decent honesty 
in judges, than the rule inscribed*, “ubi de piano 
recte legi possit” ? Thus the Roman, while he upheld 
great authority, provided for future exigencies. Solid 
and refined, durable, yet adapting itself to the ever- 
growing demands of society, his system, promulgated 
in such a way as to force a knowledge of its pro- 
visions on the people, contained in itself the means 
of constant improvement and renovation. The law 
remained flexible and elastic, while capricious deci- 
sion was impossible. Pomponius expressly tells us 
that a large portion of the consuetudinary law, 
"quod sine lege vetustas comprobavit*,” was en- 
grafted on the Preotorian Edict. 

The most distinguished jurists of Rome were thus 
every year employed to consolidate the jurisprudence 
of their country, and to keep the numerous sub- 
divisions of it under the incessant control of prin- 


* V. I). P. R. L, P. in tabul& — in 
nlbo. Imagino, for instance, such rules 
as these written upon the wall of a 
Court of Equity : — I will deprive any 
one of whose theological opinions I 
disapprove of the education of his 
children. I will give money left to 
propagate the views of dissenters to 
the Church of England. I will make 
the grandchild of anch man a beggar, 
by putting on the words of the testa* 
tor a meaning be never dreamt of, 
and that no mind untainted by legal 
jargon could conceive. I will oblige 
a man to {>ay for a suit in which an 


attorney whom he never heard of, 
has engaged him without his know* 
lodge or authority. If a first creditor 
on land can buy up the claim of a 
third creditor, I will take away the 
right of the second in his favour. 
I will take ten years to decide a 
case that a farmer from the plough 
might settle in an hour. — Would 
it not ‘‘startle*' even the “dull 
night’* of Knglisli routine and com- 
monplace ? 

® n. I. 3. 40 : and in luro it became 
the common law: “oranes pnetores 
ita edixerunt.” 
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ciple. The same spirit was thus infused through 
all its various members. To compose a well-digested 
edict was even in the time of Cicero deemed an 
object of generous ambition, and worthy of the rarest 
abilities. The Praetor was responsible for the errors 
he had committed. He might be accused by the 
Tribunes of having prepared a partial edict. 

The value of the jus honorarium was limited to 
the time and place of the Praetor’s jurisdiction. If 
a Pnetor disapproved the principles laid down by 
his predecessor, he might omit them in the succeed- 
ing year ; and this in the early ages of the Republic, 
before these doctrines had been thoroughly sifted, 
and had acquired by reiterated adoptions a binding 
force and hold on the public mind, was no doubt 
an event not uncommon. Hence we find in the 
older writers' the distinction between lex and quod 
legis vicem obtinet , — between the law and that which 
in this particular case is to be so considered. The 
Praetor could only declare what he would consider 
as law, subject among other restraints to the liability 
of its fiiture application to himself. The task of 
restoring and improving the old law, of supplying 
its omissions and mitigating its harshne.ss, was thus 
left to him with almost unlimited authority. And 
thus, from the yearly succession of Praetors, the 
Roman system was perpetually renovated and re- 
fined by an infusion of doctrines, the utility of 
which had made them current among the people, 
and by discarding others which experience had 

' Gaiu0, IV. i. I. 8, 
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shown to be pernicious and ill adapted to the service 
of the Commonwealth. 

The effect of this system was that a supply of 
actual opinions and customs were added to the 
Roman Law, and that Roman jurisprudence kept 
pace with the exigencies of the age and the progress 
of society. Obsolete doctrines were discarded (not 
by the ruin of some unhappy victim, in whose case 
they were for the first time questioned), and requisite 
alterations introduced. Improvement was always 
busy, and innovation always judicious. The law 
was constantly exposed to the salutary influence of 
public opinion ; instead of stagnating into corrup- 
tion and chicanery, it was governed by a salient 
active principle ; it represented the wisdom of the 
age ; it was not a dead letter but a living word, a 
merit well appreciated and happily described by the 
civilians when they use the phrase “ viva vox jura 
civilis.” 


KESCRIPTA. 

The last form of written law' assumed among the 
Romans was that of the “ principum ” or “ oratorum 
constitutiones under this name was comprised 
everything the ruler thought proper to establish. 

The controversy as to the cause of this dreadful 
state of things, whether it was through the “Lex 
Regia’” or not, is of little value; “leges,” “leges 
edictales,” “epistolse generales,” “ sanctiones,” “con- 

■ Warnkonig, Vol. I. p. i6 ; Hau- rescriptorum tollendo.” Cod, de LI. 
bold, Lib. c. 3. § 163. “Constit. L 12. 

Constant. M. ct Tbcod. I. De abasu ’ II. i. 5. i 
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stitutiones generales,” are different names by which 
this exercise of authority is described*. “ Mandata ” 
were commands of the Emperor transmitted to the 
governors of the provinces; “Decreta,” the sen- 
tences thus pronounced on appeal ; “ Eescripta,” were 
the written answers of the emperors to those who 
asked for their opinion on questions of law. As the 
sphere of their influence extended they were con- 
stantly applied to by private persons, by women and 
soldiers more especially, to settle their doubts, or 
to grant them privileges. This is what Portal is 
has called with great propriety “ la ddsastreuse legis- 
lation des rescrits.” 

The “ rescripta” sent to corporations and muni- 
cipal bodies were known by a name which has found 
its way into the public law of Europe as “prag- 
maticse sanctiones*.” The difference between the 
rescripta and the other heads of law that have been 
enumerated, is that the “rescripta” refer only 
to the particular case, and establish no principle, 
like the decisions of English judges. But with the 
decay of jurisprudence their number multiphed and 
their efficacy increased, till they became (as case-law 
among us and for the same reason — absence of judi- 
cial intellect) a principal part of Justinian’s Codex, 

The “Responsa Prudentum” were the opinions 
of eminent lawyers incorporated with Roman juris- 
prudence®. The splendid roll beginning with Q. M. 


^ Inst, 1. 1. GaiuSy i. § 5 : 
peratorem per legem imperium acci* 
pere.” The discovery of this passage 
changed Hugo's opinion. G. JR. R» 
Ed. 7.§ 177. 


* Ciceroad Att. 3. '*Tu si quid 
TpayfJMTiKbv habes, scribes.*' 

• Gaius, I. 7 — 31 : ‘'quibus permis* 
sum est jura condere.** lust. §8. du 
J. N. et G. Ziromcrn. i. iy8. Gm- 


Digitized by Googic 



60 


ROMAN PRIVATE LAW. 


[CH, 


Scaevola, the teacher of Servius Sulpicius, ends 
with Hermogenian. It contains five names of 
transcendent lustre: Gaius, who lived a.d. 169, under 
Marcus Aurelius, and u®milius Papinianus, Julius 
Paulus, Domitius Ulpianus, and Herennius Modes- 
tinus, who flourished under Septimius and Alexander 
Severus, a.d. 211 — 222'. 


PERSONS'. 


“Persona” was a word used to denote all who 
were entitled to civil rights in the Roman com- 
munity; every thing to which an independent legal 
relation can be ascribed. 

“Personae” were either real or fictitious, public 
or private. 

As the word “ personae ” was used sometimes to 
denote not the individual, but the relation which he 
filled towards the commonwealth, the same indi- 
vidual might sustain several “ personas,” e. g. a 


vina, 41. Q.'l!h.d<rt*p,prud.Gotho' 
fnd, I. 34. 

^ Hugo, Civ, Mag. Vol. v. p. 15, 
enumerates ten parts of the Pne* 
tor's Edict: 1, Prseparatoria judicio- 
rum; 'i. do indiciis, 1. c. do actionibus 
in rem ; 3. do rebus, i.e, de actionibus 
io personam; 4. de dotibus, tutelis et 
furtis; 5. de bonorum possesslone et 
testamentis; 6. do cautionibus qui> 
busdam Prsetorils, vicem actionum 
gcrentibus ; 7. do delictis quibusdam ; 
8. dejudiciorum fine sive executione, 
\it do missione in possessionem ct re 
judicatJt; 9. de interdictis; 10. de 


pignonbuB, exceptionibus, stipulationi- 
bus PrstoriU, et aliis quibusdam re* 
bus fortasse non satis certis. 

’ '^Parum est jus noBse si persoute 
quorum caus& cunstitutum est igno- 
rentur.” Inst, de Jur. Nat. 14. 
n. De Statu Ilominumt L. 7. ti. 16 : 
qui in utero sunt in toto poene jure 
civili intelUguntur in rerum naturft 
esse, nam et legitimte bsereditates els 
restituuntur, et si quaequam muUer ab 
hostibus capta sit, id quod natum 
erit postliminium habet as to im> 
perfect births, see 1. 14 ib. and II. do 
verb, signif. L.135. Cod. 6. 19. 3. 


Digitized 


PERSONS. 


II.J 


G1 


magistrate might act as father and magistrate in 
the emancipation of his sons 

“ Personae verae ” were bom or conceived : “ qui 
in utero est perinde ac si in rebus humanis esset cus- 
toditur quoties de commodis ipsius partus quaeritur.” 
De la Serva in his excellent commentary on the 
Institutes, remarks that the use of the word “Per- 
sona” in Tit. 3, ist Book of that work, is inaccurate, 
as the Romans did not apply the word “ persona ” 
to slaves. But may we not say, he adds, that in 
spite of the rigour of positive law (exigencias del 
derecho), it was sometimes “ splendide mendax,” and 
that with a generous inconsistency maxims and 
principles were allowed to filter into it that gave 
the lie to the absurd theory of servitude. For 
this theory, it should be remembered, the Roman 
jurist was no more responsible than St Paul. As 
a proof of this, it may be argued that neither Gains 
nor Justinian rank slaves in the classes to which 
in strictness they belonged; and in a remarkable 
passage of the Digest*, Paulus allows to them the 
rights arising from cognation and affinity. The 
terms person and individual are not convertible in 
law, for there are persons who are not individuals, 
as the state corporations (universitates), the fiscus, 
cities, (civitates), an inheritance, before it is ac- 
cepted — and individuals who are not persons, as 
slaves. A person, in the sense of Roman law, may 


' “Magistratum apud qnem legU * n. 23. 1. 14. § 1, | 3. Caaniodorua, 
actio cat et emaocip.are filios SU 09 et in 6.8. Variorum Cod. 3.6. “Scrvoa 
adoptionem apud Hc dare posse-Ncra- qui peraonam legibus non habcbant.'* 
tiua ait.” II. 1.7. 4. Inttit.iii. Her- "Servi nec peraonam habentea.” Nov. 
tiua, I. 3. 41. Theod. 14. § t. 
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be defined as a being, whether abstract or concrete, 
real or ideal, whether physically existing or the 
mere creation of law capable of becoming the subject 
of civil rights and obligations. 

The creation of “universitates'” belonged to the 
legislative powers, and according to the vicissitudes 
of that authority in Rome was exercised first by 
a law, then by a senatus consultum, and finally by 
an imperial decree. “ Universitas” was the general 
word by which the ideal unity of which I have been 
speaking* was denoted. These bodies might possess, 
contract, sue and be sued*. 


PERIOD OF BIRTH*. 

The child bom after the 182nd day was recognized 
as a perfect birth. Septimo mense nasci perfectura 


^ *'Neqae Bocietatem neque colle- 
gium Deque bujusmcdi oorpua paadm 
omnibuB habere conoeditur, nam et le- 
gibus et seoatua coDsultis et principa- 
libus oonatitutioDibuB ea ree coerce- 
tur.” n. 3. 4. I. 

* Intt, Book 2, I. 

* n. 3. 4. 

That the policy of Rome beheld 
with distnist any ireupla, coUegium, 
or unauthorised association amongp 
the subjects of the empire, is well 
known, and this was one cause of en- 
forcing the laws against the Christians. 
A striking proof of this fact is to bo 
found in Pliny, book lo. £p. 43, in 
which Trajan refuses his assent to the 
establishment of a collegium fabro- 
rum** in Nicomedia, because he recol- 
lected '‘provinciara istam ot prsecipue 
oas civitates ab ejusmodi factionibus 
esse vexatas.** Can wo wonder that 
statesmen trained in such maxima saw 
with alarm associations governed by 


rules of their own, and professing a 
creed irreconcileable with theirs, dif- 
fused through every province and city 
of the empire! is it to be supposed 
that TVajan, Ulpian, and Sir Thomas 
More, were influenced by the motives 
of Philip the Second and Archbishop 
Laud ! 

* II. De rebus dubils, 34. 5. 9. § 4. 

** Si Lucius TItius cum filio pubere, 
quern solum testamento acriptum hsere- 
dem habebat poricrit, intelligitur su- 
pravixisse filius patri et ex testamento 
bsrea fuiase, et fllii hsereditas succes- 
Boribus ejus defertur nisi contrarium 
approbetur. Quodsi impubes cum pa- 
tre fllius perierit, creditur patri super- 
vixisse nisi et hio contrarium appro- 
betur.** 

** Cum pubere filio mater naufragio 
perilt, cum explnrari non possit, uter 
prior cxtinctus sit, humaniua est cre- 
dere, fllium diutiua vixisse.*’ 76 . 12. 
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partum jam receptum est propter auctoritatem doc- 
tissim’i viri Hippocratis*.” 


THEY WEEK LEGITIMATE OR ILLEGITIMATE". 


Children bom in matrimony but conceived before 
were legitimate. If the birth of the child proved 
that it must have been conceived before wedlock, 
and the husband denied that any such intercourse 
had taken place between him and the mother, the 
burden of establishing that the child was legitimate 
was flung on those who asserted it’. 

If the child was born within the time assigned 
by law tbe husband of the mother was presumed to 
be the father until the fact was shewn clearly to be 
otherwise. “ Post decern menses natus non ad- 
mittitur ad legitimam hsereditatem*.” 


^ n. 95. 4. I. ‘‘Partus antequam 
edatur znuHeris portio est vel ylace- 
rum.** “ Partus nondum editus homo 
recta fuisse dicitur." II. 35. 9. 9. i. 

n. 1. 5< “Qui in utero est pe* 
rinde ac si in rebus humanis essot cus> 
toditur quoties de oommodis ipsius 
partus qusritur/* 

IT. 15. “ Non sunt liberi qui con- 

tra formam humani generis converso 
more procreantur.'* 

* i)iV/. 4. 4. i. § I ; 10. 8. 4 ; 34. 1. 
14. T ; 45. f.65. § 3. Itua. I. 11. De 
inu/ili S(/p. 10. IT. de reg. Juris, 3. 

* IT, de V, S. loi. 

* n. de suis et leg. bmr. 3. § 1 1 . 

IT. d€ Siatu homhium, I. 5. 13. 

Coccoius, JurU Contr. 1. 6. qu. 3. 
II. Dt 9 nxn ft Ixyit. hpreiUhtUf **dc 


eo qui centesimo octogcsimo secundo 
die natus est Hippocrates scripsit justo 
tempore videri natum.’* 

This principle is recognized IL 48. 
5. II. 9: “nonutique crimen adulterii, 
quod muUcri objicitur, infant! pnejudi- 
cat, cum possit et ilia adultera esse ct 
impubes defunctum partem habuisse.’* 

n. 13. 3. 39. 1. 

“ Si fingamus abfuisse maritum 
verb! gratis per decennium, reversum 
anniculum inrenisso in domo su&, pla- 
cet nobis Julian! sententia banc non 
esse maritl filium : — non tamen feren- 
dum, Julianas ait, qui cum uxore asai- 
due moraius nolit filium agnoscere 
quasi non suum, sed mihi vndetur quod 
et Scfevola probat, si constet maritum 
aliqnandiu ctjm uxore non concubuissc 
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The mother’s relation to the child was always the 
same, whether the child was legitimate or not. 
Marriage pointed out the father: “Mater semper 
certa est, etiamsi vulgo conceperit, pater est quern 
nuptiae demonstrant‘.” 


infirmilateintervenieDte,vel alid caasA, 
vel si e& valetudine paterfamilias fuit 
ut gcnerare non possit, hunc qui in 
dome natus est, licet vicinis scientibus, 
filium non esse,” de bis qui sui vel al. 
juris Bunt. II. L. 3. 

* n. de extr. cog. 13. 5. § Do- 
nellus, 18. 5. 

» Cole LUt. 144 a. Vol n. Butler 
and Hargrave Bd. IT. 45* I doubt, 
though I have read accounts of the 
Council of Nice, if human absur- 
dity ever went farther than the rule 
** intra quatuor maria.” Notwith- 
standing however this powerful re- 
commendation to the sympathies of 
our judges it has ceased to be part of 
our law. That the reader may judge of 
the wisdcim of our common law and 
of those from the dicta of whom it 
emanated, I refer him to the case of 
Done and Egerton, Rolle*s 
I. 358. There Hobart, the same judge 
who justified a pleader's trick that 
** Law might be an art,” laid down the 
rule in terms, that if a husband was 
castrated, so that it is apparent that 
he could not by any possibility beget 
issue, and divers years afterwards his 
wife has issue, it should bo lawful.” 
The other three judges, strange to say, 
did not quite go this length ; but they 
and the Chancellor were unanimous in 
holding “that if a inairiod woman 
has issxie in adultery, still if the hus- 
band be able to beget issue, and is 
within the four seas, it is not a bas- 
tard.” It was also agreed (in a jargon 
well atlapted to the matter) “that if a 


woman elopes and lives in adultery 
with another, and during that time 
the issue is bom in adultery, still it is a 
miilier by our law;” “ but the husband 
must be within the four seas, other- 
wise it is a bastard.” During all 
this time the wisdom and infallibility 
of the law and of judges, and of 
those by whom judges are made, 
was, as now, piously believed In by 
the routine-loving, purblind inhabi- 
tants of this “practical” and attor- 
uey-govemed country. Coke, First 
Instil, 144, In the true genius of our 
law, the judges, being ]>erhap8 as a 
body the most unfit of all men who 
read and write (not being cler- 
gymen) for such a purpose, usurped 
the functions of the legislature in 
inventing the rule, in mitigating and 
in taking it away. As Sir H. Nicolas 
says, “The law of Adulterine Bas- 
tards has thus undergone two impor- 
tant changes without the intervention 
of any act of the legislature.” Pendrell 
V. Pendrell, Strange, 925. BuUer’s 
Nisi Prius, 168. Goodright and Saul, 
43 Resp. 356; Morris v, Davis 5. 
Clarke and Finn, ^34. 

To complete this specimen of our 
capacity for legislation, I add this 
passage from Jenkins, Cent. c. 10. 
pi. 18: “If the husband be in /rc- 
land for a year, and the wife in Eng- 
land during that time has issue, it is 
a bastard ; hut it seems otherwise now 
for Scotland, both being under one 
King.” Could Rabelais go l>eyond 
this t 
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Ulpian says : If we suppose the husband to have 
been absent (for the sake of argument) during ten 
years, and at his return home to find a child of a 
year old in his house, I adopt the opinion of Julia- 
nus, that the child is not the husband’s son. How- 
ever, Julianus says that he is not to be endured, 
who being in constant cohabitation with his wife 
refuses to acknowledge the son as his own. But 
it seems to be law, and in this opinion Scmvola 
concurs, if it can be proved that the husband, from 
supervening infirmity or any other cause, has not 
cohabited with his wife, or was in such a state of 
health as to make procreation impossible, that the 
child bom in his house, though with the knowledge 
of the neighbours', is not his son. 

The child bom after ten months from the death 
of the husband does not inherit*. 

The “ vulgo concepti ” were they who co uld not 
name a father, or a lawful one*. 

With the deep knowledge* of human nature 
which distinguishes the rules it has laid down, the 
Roman law rejected the evidence of the married 
mother to prove her offspring illegitimate, as well 
because if she was actually cohabiting with her 
husband, such a matter was hardly within her know- 
ledge, as because the allegation of an act involving 


’ n. 1. 4. 6. Banbury Peerage case. 
Nicolas ad B<ut, p. 280, and the very 
foolish protest in favour of the claun- 
53'i w'fb a weak speech on the 
same side by Lord Erskine. 

* n. 38. 16. 3. § II. 

’ n. I. 5. 13: qui ct spurii appel- 


lantur irapi axopdr. Inti, i. 10. 
It. Plutarch, Quail. R. 103^ ^ 

‘ n. 11 . i—ig. § 1. fti. 3. I. 7. 
Cod. 4. ig. 14. Cod. 4. •j.'ji. 1. 4. 30. 
Cap. per tuas 10. extra de probationi- 
bus 1. 19. Richer, Univtru Juritpru- 
denlia, Vol. I. p. 95. 
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the turpitude of the person making it was not to 
be credited. Little weight was to be placed on an 
assertion “ab irat4.” According to the code the 
asseveration even upon oath of both parents was not 
enough to prove their offspring illegitimate, unless 
corroborated by extrinsic evidence. 


DEATH. 

In questions when the actual period of death 
liappened, the decision was regulated, in the absence 
of positive testimony, by the age of the person and 
the regular course of nature. If of two persons who 
had perished by the same catastrophe, it was neces- 
sary to decide which was the survivor — in a ques- 
tion between parent and child — the parent was taken 
to have survived the child, below, and to have died 
before the child, above, the age of puberty* ** . 

Age, soundness of mind and body, reputation,* 
relationship, status civilis, are elements in describing 
the persona vera. 

1. Age is divided by the time of puberty. 
The Roman law fixed twenty-five years as the age 
of majority. 

2 . Health of mind and body. 


* L. Joumalf i860, Vol. m. page 65. 

** There is not in the English law any 
presumption, from age, sex, or other 
circumstances, as to the survirorship 
of one out of several persons who are 
destroyed by the same calamity/* 
Wing V, Angrave, House of Lords, 
A.D. i860. 

* Callistrat. 1. 5. § i*~3. de extra* 
ordinar. cognit. (50. 13). '‘Existimatio 
cst dignitatis illsess status legibus ac 


moribus comprobatus, qui ex delicto 
nostro auctoritate legum aut minuitur 
aut consumitur." (§ 1.) *^Minuiturex* 
istimatio, quoties manente libertate 
circa statum dignitatis poena plccti* 
mur sicuti quum rolegatur quia vel 
quum ordine movetur, vel quum pro- 
hibetur honoribus publicis fungi ; vel 
quum plcbeius fustibus ca?ditur, vel 
in opus publicum datur, vel quum in 
earn causam quis incidit, quse edicto 
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3. Reputation. " Existimatio- est dignitatis 
illaesse status.” It consists in not being thought 
unworthy of those things which are usually given to 
persons in the class of which the citizen is a member. 
The Roman law held as infamous 
“ Qui in scenam prodeunt lucri causd,.” 

“ Lenocinium exercentes.” 

“ Mulieres liberse corpore qusestum facientes.” 

“ In adulterio deprehensi.” 

Corrupt judges. 

Widows marrying “intra annum luctus,” and 
those who married them*. 

Tutors and curators who before their accounts 
have been examined marry their ward, or marry her 
to their son’. 

They who betroth themsOlves to two persons at 
the same time*. 

Persons of full age fraudulently receding from 
a sworn agreement*. 

Persons guilty of certain offences*, such as the 
crimen prievaricationis, expilatae hsereditatis, sepul- 
chri violati — of ftirtum, rapina, and injuria — adjudged 
by a formal sentence guilty of dolus in contracts 


perpetuo infaniffi causa enumeratur.** 
^§3>)*‘Conaumiturvero quoties magna 
capitia minutto iniervenit, id est, 
quum libertas adimitur; veluti quum 
aqua et igni interdicitur, quse in per* 
90 Da deportatorum venit, vel quum 
plebeius in opus metalU vel in metal- 
lutn datur/* 

^ de his qui notantnr iiifamlA. II. 
3. 1. 1. a. de riiu nuptiamm, 23. 43. 

§ 12. 

^ Altered by the Canon Law. c. 4. 


4. X. de sec. nuptiis. Donollusi 18. 6. 
18. II. 50. 13- 5 - 3 * 

* L. Pen. Cod. de interdict, matr.5.6. 

* II. do bis qui not. inf. 1 . 

^ Cod. de tranaactionibus, 2. 4. 41. 
® Dig. 48.1. 7. ib. 22.47. » 5 - 3 -§** 
ib. 12. I. ib. 20. 2. de Stellion. Cujac. 
10.26. Donellua, 18. 8. Noodt 0^ Pun- 
dect. de his qui not. inf. 

n. de his qui not. inf. L. i. L. 4. § 5. 
L. 6. § 3. Cod. ex quib. caus. inf. inop. 
II. de publ. jud. L. 7. 

5—2 
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bonso fidei, such as depositum, mandatum, tutela, 
societas, a person accused of an infamous offence 
who compromised the accusation for money. 

The “Levis notae macula’” adhered to certain 
persons, as liberi histrionum, liberti, meretrices. 

As to acts which though disgraceful were not 
specified by the law as infamous, the Digest says, 

“Licet verbis edicti non habeantur infames ita 
condemnati, re tamen ipsa et opinione hominum non 
efiugiunt infamiaj notam*.” 

Persons connected by family ties were divided 
into those connected by consanguinity and afl&nity*. 

The degrees of consanguinity according to the 
Ecman Law will bo found in the passage cited below*. 

Cognati * were divided into agnati “ per pa- 
trem cognati, ex e^ffem familii,” and cognati, in a 
narrower sense relations by the female side, "per 
feminas.” 

Agnati* sunt qui per virilis sexus personas cog- 
nations juncti sunt. 

^ Heinecc. Opitic. diuenU de levU 
nota maculd, C. Th. de iDoff. Testa- 
mento, L. i. and 3. Cod« de inoff. 

Test. 17. II. 33. 3. 44. 

* 13 . I. 3. 37. 15. 3, ''Gravatam 
potius opinionem tuam quam infamia 
afflictam esse manifestum est.*' 

n. 33 . 5. 3. '^Nec tamen res ex 
vulgi opiniooe sestiroanda sed ex fac- 
tis turpibus qiue apud bonos et grates 
vires existimationem onerant.*' Cod. 
ox quib. cans. inf. cir. 13. 

* n. 3 $. 10. de gradibus et aff. In^t. 

3. de grad. cogn. 3 — 6. 

'*Am not I consanguineous? Am 
not I of her blood? ’* Twelfth Night. 


* n. de grad, etaff. 10. f fo. ib. 10. 
§ 9. *'Quoties quecritur quanto gradu 
qmeque persona est ab eo incipiendum 
est cujus de cognatione quserirous,*' 
X.T.X. 

® Cujac. Obs. 9=18. According to 
the Canon Law the degrees of rela- 
tionship are mea.sured by distance 
from the common stock. Cap. ult. x. 
de consang. et affin. Bochmer, /’rin- 
cip. Jiirit Canon. § 389. Next of kin, 
Withy r. Mangles, 10. Cl. and Finn. 
346. 

® "quo8 agnatos Lex duodecim ta- 
bularum appellat.” IT. de V. S. C. 10, 
§ 3. 195. § 3. 


y 
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To this must be added a “ficta cognatio,” by 
adoption in the Roman law, and that which was 
invented by the Church as a means of extending its 
influence, arising from the spiritual relation of the 
sponsor and the god-chUd. 

Affinity was the connexion arising from mar- 
riage between one of the married persons and the 
blood relations of the other*. 

There are no degrees in affinity. 


STATUS. 

The Status of a Roman citizen consisted of three 
elements*. 

Libertas, civitas,’and familia. 

All men fell under the category of liberi or 
servi®. 

The “liberi” were divided into “ingenui” and 
“libertini.” Into a detailed account of the rights 
which grew out of this state of things, such as the 
“jus patronatus,” &c. it is happily not important 
to enter. 


* II. de grad, et ad fin. 4. $ 3. **Af- 
fines Bunt viri et uxorU cognati... 
Domina Hunt Rocer geuer nuruB no- 
verca vitricuB privignus privigna; Tin 
frater levis viri eoror, gloa dicitur.’' 
Cap. 6 . X. de eo qui codb. ux. x. de 
conBaog. et aff. ** 0 nines consaDguinei 
viri sunt legitimi affines uxoris, et om- 
nes coDsanguinei uxoris sunt viri af- 
fines legitimi.'* 

• Toullier, i. 133. ‘'Status vox 
Bumitur late vel stricte ; late pro quil- 
vis difiTereDti& secundum quam jus 


variat; stricte pro bis tribus, liber- 
tatis, civitatU et familise.** Huber in 
Pan. I. 5 . § I. 

’ /nst. de liberi. II. de statu ho- 
minum, 6. ib. 5. 1. and 3. ib. S5. de 
reg. juris, 207. manumisBio, II. 40. 1. 
/nsf. quiet quib.cauBiBmanumitt. The 
right of manumiBsion was restricted 
by the law i^lia Sentia, and the law 
Fusia Caninia. Caii /nrt. 1. 7 . Ul- 
plan! Fragmenta, i. ^4 and 35. Paulli 
Fccept. Sent. 4. 14. Inst, de leg. 
Fub. Can. toll. 
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The civitas comprised the rights (public’), 

Census, militiae, suffragiorum, honorum, privati 
connubii, patriae potestatis, testamenti factionis, tute- 
lae, usucapionis, gentilitatis, dominii legitimi, tutelae. 

The Peregrini were without these civil rights, and 
had only those “juris gentium.” 

Familia is used to describe all the agnati. “ Com- 
muni jure familiam dicimus omnium agnatorum’.” 
For though the father die, “tamen omnes qui sub 
unius potestate fuerunt, recte ejusdem familiae ap- 
pellabuntur, qui ex eiidem dome et gente proditi 
sunt.” 

The familia consisted of things as well as per- 
sons”. The res comprised the “sacra privata,” and 
the slaves ; thus there is a chapter ‘ in the Digest 
headed “ Si familia furtum fecerit.” 

Hence arose the division of persons into those 
“sui et alieni juris*.” 

Of these three elements of status, libertas might 
belong to a person who had neither civitas nor 
familia ; civitas might belong to a person who had 
not familia, but not to a person without libertas — 
and familia could only belong to a person who had 
both civitas and familia. 

Actions® in which the status of a person w'as 


^ SigODiu* rftf Jure an<iguo|)c^. Ro- 
manij i. c. 9. 

* II. De Ver. Sig. 195. 

^ “Familiaj appellatio...et in res efc 
in personal) deducliur;** so tlic Law of 
the Twelve Tables said: ‘^agiiatus 
proximus familiam habeto.** II. 50. 
16. 195. 1. 

* II. 7. 6. II. 10. 2. tit. familiic 


crciscunds, 

* n. I. 6. 4. The law of the capitis 
deminutio will be found, II. i. 16. 
ib. 5. Init. quibuB modis pat. pot. 
Bolvitur, I. 11. 1. § 3. IT. do rcg. juris, 
^09. 11. de interd. et relcg. 4. 

• fmt. 4. 6. 13. 11 . 40. 14. C. de 
atlsort. toll. 7. 17. 1. 40. 14. L. i. 5. 
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concerned were called Praejudiciales. They were 
affirmative, in which a person asserted his own status, 
or negative, in which he denied that of another. 

To this head belonged 

1. “ Actio de libertate.” 

2. “Actio de ingenuitate.” 

3. “Actio de liberis legitimis vel illegitimis.” 
The actiones prmjudiciales' were brought in the 

forum of the person whose status was impeached. 
The “res judicata” bound strangers to the suit*. 

No inquiry could be made as to the status of 
a person who had been dead five years*. 

The Eoman lawyers called any change in the 
libertas, civitas, and familia, or the loss of any of 
them, “ capitis diminutio.” 

The word was first applied to the community 
which lost a citizen, or the family which lost a mem- 
ber, — “ capite minuebatur.” 

Afterwards it was transferred to the individual 
concerned, taking “ caput ” for the rights belonging 
to it ; so they said of a man who had lost or changed 
his rights of freedom, citizenship, or family, that he 
was “ capite minutus.” 

This diminutio capitis was of three kinds. 

Maxima, Media, Minima. 

Maxima, when the person concerned lost the 
“ libertas ” and “ civitas.” 

Media, when he lost the “ civitas,” but remained 
a freeman*. 

’ Cod. nbi cans. stat. agi debeat, 3. * II. 40. 15. Ke de statu defuncto- 

to. 34. Si libertua ingenuus esse di- rum post quinquennium qumratur. 
citur, 48. 14. * Codt Nap. Art. 19. 01. 

* n. de statu bom. rj. 
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Minima, when he passed from one family into 
another to become the head of it, by emancipatio, 
or a member of it by arrogatio. 

Thus did the Roman citizen belong not only 
to the great society of free men, whereby he became 
entitled to the rights of the “jus gentium,” nor to 
the narrower community of Romans, whereby he 
became entitled to the “jus civile,” but he stood 
also within the narrower precincts of the familia, 
that is in a certain relation not to his kindred gene- 
rally, but to the agnati'; nay even if alone, the 
“status familia)” was his — “emancipatus propriam 
familiam habet®,” the basis’ of substantial and pre- 
cious rights, by which the “ status civitatis” was 
made complete. Hence it is a corollary, that the 
status familia? apart from the “ status civitatis ” could 
never be lost, but exchanged, and that the Roman 
citizen, the moment he ceased to belong to the 
paternal, became the member of another family, 
whether of a stranger or his own. 

D’Aguesseau reproaches the Roman lawyers for 
not defining status : the fault is of course Tribonian’s. 

To the difierences between human beings estab- 
lished by nature, others have been added by the 
usages of nations or the will of the legislator. 

Such are those which exist between citizens and 
strangers, between magistrates and subjects, freemen 
and slaves ; capable that is, or incapable, of exercis- 


* "Jure proprio familiam dicimus 
plurefl personal quo 2 Bunt sub unius 
potestatc aut naturft nut jure subjecta?, 
ut puta patremfamiliaa, matrernfa' 
milias, filiumfamiliaB, filiamfamilias, 


quique deincopB vieem eorum sequun* 
tur ut puta nepotes, neptea et dein- 
ceps.” n. 50. 16. 195. § 2. 

• Vangerow, i. 6?. II. eod. 

* e. g. inheritance. 
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ing public duties, entering into engagements, succeed- 
ing to property, &c. 

PERSONS FICT^'— UNIVERSITATES. . 

Universitates, corporations, consist of a society 
of citizens united permanently for a public object. 
They exist by the sanction of the legislative au- 
thority. The Roman law recognised several purposes 
for which sometimes (under the name of collegia’) 
they might be established. “ Religionis causd coire 
non prohibentur duin tamen per hoc non fiat Sena- 
tus consultum quo illicita collegia arcentur.” The 
Roman law allowed no citizen to be a member of 
more than one collegium*. The most important of 
these bodies were the “collegia Decurionum,” the 
municipal authorities by whom the taxes were levied, 
and who were responsible for them through the 
Roman empire ; offices which in its decline, not- 
withstanding a great variety of privileges and im- 
munities*, it became extremely difficult to fill. In 
these each member was responsible for his col- 

^ n. 3. 4. 7. § 1=48. 4. I. § r. 800 , quo m»gU esse velit.” 
tit. ad municipalem de decurtonibus, * An account of these terrible bur- 
de albo scribendo, de muneribus et dens is to be found in Both d« re 
honor, de vac« et excus. munerum de J/untcipalij the source of much of 
admioiat. renim ad civ. pertinontium, Mons. Guizot's work, and in Bitter's 
deoperibuspublicis. Cod. 10.31 — 37. notes to the Theodosian Code. The 

* XI. 47. I. § I. Cod. de epis. severe punishments denounced against 

eider. 1. 3. 15. '*Neratius Priscus those who avoided thorn by flying to 
tresfacere existimat collegium." IT. de the barbarians, Ac., sufficiently prove 
Y. S. L. 85. their oppressive character. At first 

* IT. de coll<^. I. § 9 : "non licet admission to the curia was confined to 
amplius quam unum collegium licitum freemen of a certain order. After* 
habere ; et si quis in duobus fuerit wards, as the necessities of the empire 
rescriptum est eligero oum oportore in increased, the rule was relaxed, and 
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leagues. In other corporations, the individual was 
not responsible for the debts of the body, nor could 
he enforce the obligations due to it. “Si quid 
universitati debetur singulis non debetur, nec quod 
debet universitas, singuli debent.” No measure 
was binding unless made by a certain proportion' 
(two thirds) of a collegium, nor could any member 
or officer be elected unless by a majority of at least 
two thirds. 


FISCUS. 

The Fiscus* was an artificial person possessing 
many peculiar rights described in the jura fisci, and 
comprising many functionaries. It managed all the 
revenue, including forfeitures, bona vacantia, &c. of 
the sovereign. At first it was distinguished “ab 
aerario populi,” but this nominal difference came to 
a speedy end. 


Pl^ CAUS^^ 

These comprised churches, hospitals, schools, 
eleemosynary foundations ; the revenues set apart 
for which objects were administered by curators, and 


wb&t had been a privile^ became a 
puoubment for malefactors. 

n. de decur. 3. § 1. 6. § 1—5. Voet. 
ad hoc tit. 

II. de coll, et corp. L. 4. ** Sodales 
sunt qui ejusdcm coUe^i sunt. His 
potestatem facit lex pactionem quam 
velint sibi ferre dum ne quid ex pub* 
lied lege coiTurapant.’* Cod, de decur. 
L. 55. L. 60. L. 63. 

* II. de decret ab ord. fac. L. 7. 


L. 3. **duabu8 partibus adhibitis.” 
n. quod cujusque univ. tiom. 3. 

* Cod. de annouls et trib. io« 16; 
do bon. vacant. 10. 10; de vectig. 4. 
61. 3. 6; de Publican. 39. 4. 14. 
n. de jure fisci, 49. 14. 10. Cod. de 
privilegio fisci, 3. Fiscus semper ha- 
bet jus pignoris. IT. de jure fisci, 46. 

* Cod. de episoopis et clerids et 
orphan otrophiis et xenodochiis, i. 3. 
and 31. Nov. no. 
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systematically plundered by bishops', who thereby 
acquired enormous wealth. 

DOMICILR 

The domicile of a person is the spot on which 
that person has fixed his permanent residence, and 
which he has chosen as the abode* of his family and 
himself; to which when he has left it, he means 
in a short time to return ; from which during the 
continuance of his absence he is a guest, a traveller, 
an inmate, or a stranger ; and on the ending of his 
absence from which he is at home’. 

A domicile may be voluntary* or necessary. The 
choice of a voluntary domicile® may be established 
by express declaration, accompanied with an act, 
or inferred from circumstances and acts®. 


^ These revenues drew down various 
persecutions on the church from the 
time of Decius. See Sarpi’s admirable 
tre^ise. 

^ Brissonius de ver^. 

Pecunia. Jnit. i. i. 41 1. 2. 2. Dig. 

1. 8. de divisione rerum. Dig. de 
V. S. 5. pr. 127 . Heineccius du. B. 

2. tit. 1. §§ i — 19. JiUt. ejusdem 313 
—Z2i. 334, &c. 

^ D’Argontrd has truly remarked 
that the beautiful passage. Code 10, 
contains '*do veteris cujusdam juris 
consulti excerptis librls verba elegan- 
tiora.” p. 35. C. B. 

* D’Argentr^ makes will the essential 
ingredient of domicile. He says no 
lapse of time will make a domicile 
without the animus; and that Sforza 
the captive of Louis XII. never had 
a domicile in France} nor Zizim the 


brother of the Turkish Emperor who 
was poisoned by the Pope at Rome ; 
nor Regulus at Carthage. He allows 
a ^Megale domicilium/’ as of a priest 
in his parish. 26. 

* Locre, 2. 338. 

*'Ubi domicilium habeat cxistima- 
tiono animi esse existimandum.'^ Ur 
50. I. 37. 3, 

Cod. 10. 39. 7, TouUier, r. 319. 

** Gives origo incolas domicilium 
facit,” 

** Domicilium re et facto transfertur 
non nudA contestatione.*' 11. 50. 1. 20» 
37. § 3. n. 50. 16. 303. 

* Robinson, Admiralty BeporU. 
The President, p. 380. **Sola vera 
domus possossio non valet ad domicilii 
constitutionem sine actuali habitat 
tionc.” D'Argenird, 1630. 
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A mere intention to remove without some overt 
act, is not sufficient to constitute a change of domi- 
cile, being no more than a purpose residing in the 
breast of the party, and liable to change (something 
beyond a verbal declaration, some solid fact is neces- 
sary). 

The mere possession' of a house or an estate does 
not constitute a domicile, neither has the resident 
a domicile in the place he inhabits for the prosecu- 
tion of his studies. 

That is a necessary domicile which is fixed or 
implied by law. The house of the husband* is the 
domicile of the wife — the house of the parent of the 
child forming part of his family*. The place in 
which he is obliged to dwell for the discharge of 
his duties is the domicile of the magistrate and public 
functionary* — that to which he is relegated of the 
relegatus*. 

A man may have more domiciles* than one. 
Generally speaking, every man may choose his 
domicile. 

A domicile is lost by death, or the establishment 
of another inconsistent with it. 


^ ^'SoU Domus posseegio qute in 
aliGD& civitato comparatur domicilium 
non facit.” II. 50. i. 17. § 13. 

* ** Vidua mulier amissi mariti do* 
micilium retinet.” 11. § i. eod. 

* Stare, status, ^tat, state. ** Locus 
ubi quis obeundi muneris causA se 
sistit.” Hotman. Comm. verb. jur. 
Tom. I. p. 930. ToaUier, I. 135. 

* **T)e eft re constitutum est earn 
domum unicuique nostrum existiraari 
dei)ero ubi quisque sedcs et tabulas ha- 
beret suarumque rerum coustitutionem 


fecisset.” IT. 50. 16. 303. 50.1.111. 

® SO. 1 . 17. 3. 50. 21. § 3. "Rele- 
gatiiB in eo loco in quern relcgatus est 
necessarium domicilium babet.** 

“Cum domicilium dicimus simpli- 
citer de eo intelligimus quod sibi quis- 
que constituit.” D’Argentr^, p. 25. 
n. 50. 16. 103. 50. I. 17. § I. 

* IT. 50. T. 5. eod- 6. § 2. “licet 
difficile est.” 

“Difficile est sine domicilio esse 
quemquam.” IT. 50. 27. § 2. 
^'Koiuacommunis Patriaest.” 33 eod. 
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If a person by his conduct lead any one dealing 
■with him to suppose that he means to discharge 
the obligation in the place where it was contracted, 
he makes himself liable to the jurisdiction of the 
tribunals of that place. It would be hard, says 
Ulpian', that a man sailing to various places, or 
travelling through different coimtries, should be 
obliged to defend himself in all of them. But if 
he establishes, I do not say a domicile, but a little 
shop or place of barter, and has transacted business 
there, there he shall defend himself. 

A person not in his domicile is said in the 
phraseology of the Roman law to be “absens*,” a 
word employed sometimes in a strict, sometimes 
in a wider sense’. Various rules are established to 
guard the interests of such persons. 

The analogy between the Furiosus (mente ab- 
sens) and the absens, is often employed in the 
Roman law^. 

If there was a sufficient indication of will, resi- 
dence of a single day was sufficient to establish a 
domicile. In the absence of such decisive proof, the 


' n. 5. I. 19. § 1. "duriBsimum 
estquotquot locis quia narigiins, vel iter 
faciesB, deUtus eat, tot loda se de* 
fendore, at si quo constitit non dico 
jure domicilii sed tabersaculam, offi* 
cinam conducens, ibique distraxit vel 
egit, defendere se eo loci debebit.** 
Savigny, 8. 227. 

* n. 50. 16. 173. eod. 199. 

* IT. 50f 17. 1^4. § I. “Furiosus 
abeeotis loco est.'* 

“Pnetor ait, Mum ei qui abeat 
pritts dornum denuntiari jubeam,' 
abesse autem vidctur qui in jure non 


est, quod et Foroponius probat.. .sed 
Momum denuntiari sic accipere do- 
bemus, u^ et si in alien& domo habi- 
let ibi ei deziuntietur.* II. 39. 1. 5. 
§ 4 - 

* Cod. de Incolis, 2. CoiUume de 
BHiagne “£t sera repuUe re- 
sidence propre lelieu oh on est nourri, 
on le lieu oh Ton reside avec sa femme, 
on le lieu oh Ton a demeur^ par Tespace 
de dix ans continuellement prochalns, 
avant le ddceds,” — taken, as D'Ar- 
gentr^ remarks, from the Code and the 
Digest. 
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code held a presumption of it from a residence of ten 
years. 

Temporary and accidental absence involves no 
change of domicile. They w'ho on account of health, 
business, study, war, civil affairs, wander about 
the earth “domicilium non mutant,” so long as 
they intend to return to the spot from which they 
set out. Ulysses during the whole twelve years 
he intended to return to Ithaca was never without a 
domicile*. 

The article of the custom of Bretagne, on which 
D’Argentro, from whom writers on the law of domi- 
cile have so largely borrowed comments, is this : 

“Tous domiciliaires et estagers peuvent etre 
convenus par devant le juge de leur demeurance — et 
est leur juge competent pour raison des crimes et 
contrats et en toutes actions personndUes dont la 
connoissance appartient au dit juge, si le convenu 
et adjourn^ n’est personne privilegi6e.” The framers 
of our custom, says D’Argentr6, have done good 
service by including in a few rules the whole matter 
of a competent forum, the distinguishing marks of 
those who are to judge, and the limits of their 
authority scattered over the civil law, to preclude 
all doubt as to the person of the judge in litigated 
questions’. He goes on “in contractibus et delictis 
spectandus est domicilii judex et in personalibus 
a«ctioinibus quae ex his oriuntur.” D’Argentr6 says 


* <1630. thoee who in questions of jurisprudence 

Art. 9. D'Argentrd, 14. How long may sUll l>e called 
rwill the supposed interest of a class *‘penitus toto divtsos orbo Bri- 

suffocate this reason for a code among tannos'* t 
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expressly that by domicile he means that of the 
person when he is sued' ; and this is in strict con- 
formity with the law of the Pandects’. 


COLLISION OP LAWS’. 


The rules of law govern the legal relations of 
men to each other; but what is the limit of their 
supremacy ? As Positive Law is from its very na- 
ture subject to alteration, and not applicable alike to 
mankind, but to particular communities, and is liable 
to be changed in many of its qualities by the soil 
through which it flows, it is often necessary to define 
the precise limits of its authority. If different laws 
exist on the same matter, which is to prevail ? We 
have not now to deal with the law which must be 
the same at Rome and Athens, which is eternal 
and universal, but with that which is successive and 
local. The law of .the “forum domicilii ” may be 
difierent ftom that of the “forum originis',” and 
that of the red sitae ” from either. The Pandects 
tell us that a contract is to be interpreted according 
to the custom of the country in which it is made®. 
So in the sale of an estate, the guarantee ag;aingt 
eviction w'as to be given according to the custom 


* p. 27. Eo tempore quo convenitor. 

* n. 7 . I. 19. 

’ I refer the reader for information 
both on this and the former head to 
the excellent work of a very learned 
jurist and a very ill-used man, Mr 
Burge. “ His saltern, Ac.” 

* Savigny, System, Vol. Till. “list 


autem originia locus in quo quis natui 
eat aut nasci debuit licet forte re ipat 
alibi natus esset, mater in peregrina- 
tione parturients. ” Voet. ad Pand. 
5 - I. §9'- 

' “Id sequamur quod in regions 
qua actum est frequentatur.” n. jo. 
•7- 34- 
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of the country “in quo negotium gestum est‘.” 
The indelible character stamped by birth on the 
Roman citizen was shewn by the “ stipulatio,” 
“spondes spondeo*,” &c. — a form in which none but 
a Roman citizen could contract — and by the dis- 
tinction between the “ Gives,” the “ Latini,” and the 
“Peregrini.” The first having the “connubium” and 
the “commercium;” the second, the “commercium®” 
without the “connubium;” and the third, neither. 
It is clear that these laws may pronounce a different 
decision — nay, that they very seldom would pro- 
nounce the same one on questions affecting 

1. Status, 

2. Right to immoveable property. 

3. Right to moveable property. 

4. Marriage. 

5. Paternal authority. 

6. Guardianship. 

Hence the distinction of Statutes into Personal, 
Real and Mixed. 

Personal being those the principal object of 
which is the person and his condition. 

Real, the principal object of which is immoveable 
property. 

Mixed, which affect both; according to some 
writers, neither; but the method and form of pro- 
ceedings by which persons and things were affected, 
according to others. 


* n. II. 1.6. rate of interest. H. 7 t. 
7- 

n. i8. I. 01. I I. (will). 

33- 7- § 3- 

30. SO- 3- 


• Gaius, 3. 93. D’Argentr^ says 
iho doraicilium originis millo in usu 
fori est si aliud uUum cst.” p. 7$. 

* Voet. 1. 4. D’Aguesseau, 34. 
Plddoyer, Vol. v. p. 381. 
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The general rules to be deduced on this subject 
are : — 

1. Where the question turns on the status of 
a person, or his competence to perform certain acts, 
■whether he is a minor or a major, the law of the 
domicile should prevail. 

e.g. A Spaniard' is not of age and cannot make 
a will till he is twenty-five. He makes a will at 
the age of twenty-two in England. The will is 
invalid, and disposes neither of his property, nor 
of the moveable property belonging to him in Eng- 
land. 

This opinion appears to me the sound one, and 
it is upheld by the great majority of writers. The 
Germans, whose learning is much more remarkable 
than their perception of legal analogy, dispute it, 
so does an American judge", on a very narrow 
ground, to which in all probability our courts would 
assent — though the weight of authority and argu- 
ment is the other way. Nobody, as in the case put 
by the American judge, obliges the tradesman to 
sell his goods. To know the condition and rights 


^ ** Menor ae entiende el que no ha 
ctimpUdo loa 15 auos aunque le falta 
muy poco tiempo para ello.’* Sala, 
Dertcho Real D'Efpailaj Lib. I, tit. 8. 
p. 88. That it is the opinion of the 
Roman Law, appears II. 50. 16 : ** As- 
aumtio originia qiue non est veritatem 
natune non perimit," jt.t.X. and eod. 
§ 1 : Filiua civitatem ex quft pater 

ejns naturalem originem ducit non 
domicilium seqnitur and at this hour 
the marriage of a Jew is governed by 
his own law. Lindo v. Belisario, i. 


Hagg. p- 13 '- 

^ The marriage of a Frenchman in a 
foreign country, if it was in violation 
of the Code Civil, 144 — 164, would be 
invalid ; marriage there depends on a 
personal law not affected by change of 
domicile. 

Burge, Vol. i. 131. 

Huber, s. 54s. 

Dalrymple v, Dalrymple. Con$i$t. 
Rep», Haggard. 

Savigny, Vol. viir. pp. 7, 168. 

Kent, Comment. Vol. ii. 454, 458. 
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of Caius with whom Titius contracts, is just as much 
the duty of Titius as it is that of Caius to know his'. 

“Multo magis,” says Huber’, “statuendum est 
eos contra jus gentium facere videri qui civibus 
alieni imperii, sud, facilitate, jus patriis legibus con- 
trarium, scientes, volentes impertiuntur.” 

D’Argentr6 lays it down that in the case of a 
“prodigal” interdicted from the management of his 
own affairs, the jurisdiction belongs to the judge of 
the domicile. 

The strong legal argument in favour of the last 
rule is that several persons, each having a different 
domicile, and a valid claim according to the law of 
that domicile, may assert a right to the same estate. 
In such a case, an appeal to the law of domicile 
would leave the question undecided — for which law 
must prevail ? The Lex rei sitae furnishes a simple 
and decisive solution. 

With regard to moveable property, it is con- 
sidered as following the owner, as it appears to me 
wisely, though Savigny® thinks it should be put on 
the same footing as landed property, and follow 
the law “rei sitae.” “Mobilia,” say the writers on this 
subject, “ossibus inhaerent',” “mobilia veluti cor- 
pora situm mutantia domicilii legibus indicantur.” 

Of the three opinions that have been propounded. 


^ PardeB8ua, TvaiU du Contnd dc 
Changty No. 361. Dtt LeUrt» de 
Change, i, 475. 

* F^ix, Vol. I. p. 185. 

* Savigny, 8. 173. 

So does the Bavarian Cotie. P. 1. 
c. 7. ? 17. 

* 1. 1 1 1. 


7. D’Argentr^ 1631, where he ex- 
plains the passages that seem adverse 
to this rule in the Pandects. 1639: 
“dubitari non debet quin judicis aut 
domiui domiclUi in nobilibus deferen- 
(iis potisBimoxn omnium causa sit.*’ 
1630. 
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1st. That all the property of a deceased person 
ought to follow the law of his domicile; 

2ndly. That all the property of a deceased per- 
son ought to follow the law “ rei sitse 

3rdly. That the moveable property of a de- 
ceased person ought to follow the law of the domicile, 
and the immoveable that of the “ rei sitae — the 
third is that generally sanctioned by the opinion 
of the greatest writers, and the practice of the most 
civilized communities. 

2. When a legal act is done, such as the prepa- 
ration of an instrument, the rules requisite to make 
such an act or instrument valid, in the itJgion where 
it is performed or drawn up, must be observed*. 
The maxim usually employed to express this rule is 
“ locus regit actum*.” And every one must be taken 
to have made the contract on the spot where he has 
bound himself to pay ; “ contraxisse unusquisque in 
eo loco intelligitur in quo ut solveret se obligavit.” 
n. de ob. et act. 21. “Contractum autem non utique 
eo loco intelligitur quo negotium gestum est, sed quo 
solvenda est pecunia’.” n. 42. 5. 3. 


^ ** Contractus celebrati secundum 
jus loci in quo contrahuntur ibique 
tarn in jure quam extra judicium etiam 
ubi hoc modo oelebrati non valercnt, 
Bustinontur, idquo non tantum de 
formA sed etiam de materiA contractus 
affirmandum est.** Huber, Yol.11.539. 

*'Qui in aliquo loco contrahit tan- 
quam subditos temporarius legibus loci 
subjicitur.** Grotius, 7 , ii. § 7 , 

Hall and Campbell, Jlep. Cowper. 

Dalrymple v, Dalrymple, Haggard, 
Con. Bept. 

Savigny has put the very question, 
Vol. vm. p. 7, System des heutigen 


Romisehen RechU: '^als Beyspiel zur 
Erlauterung kann die Handlungsfer- 
tigkeit dienen die nach dem Recht 
beurtheilt wird welches am Wohnsita 
der Person gilt;*' and 134 eod. he 
lays down what 1 think the just rule, 
that the law of the domicile must 
prevail. 

* n. 2i» 3. 6: **si fundus vcnierit 
ex consuetudine ejus regionis in quA 
negotium gestum est pro evictione 
caveri oportet.** II. 50. 17.34: "re- 
ponis mos.** Hertius de CoUitione 
Legum, 

’ See particularly II. 5. 18. § 7, 

6—2 
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The acquisition of landed property is determined 
by the laws of the country in which the land is 
situated. 

For the rule “locus regit actum'” I have not 
been able to find any direct authority in the Pan- 
dects. There is an approach to it under the chapter 
“de operis novi nuntiatione*,” requiring the “ nun- 
tiatio ” to be made on the spot. The doctrine 
however is involved in the law requiring the wife 
to exact her dower where the husband was domi- 
ciled, not where the instrument appointing it is 
drawn up. “ Ubi maritus domicilium habuit, non ubi 
instrumentUm dotale conscriptum est.” For the law 
adds, “that is not an instrument belonging to the 
class of those that require consideration of the place 
where they are made^” 

The nearest approach however to the doctrine 
“locus regit actum” in the Roman law is in the 
code de testamentis, 6. 23. 9. A will had been made 
without regard to the rule of Roman law requiring 
the witnesses to be in the presence of the testator, 
“in conspectu testatoris,” 9 cit., “sub prsesentid ip- 
sius testatoris,” 30 eod. c., in answer to the demand 
of the heiress. The emperor says that the will is 
invalid unless by the special right of the country 
of the heiress, “ si non speciali privilegio patrise tuae 
juris observatio relaxata est.” It does not however 
appear that the will was made in that country. 

The French Code in its original project contained 

^ F^iz, t. 150. ar. 97: Instnimentum pnesumitar 

Th 4 znu» 1. 95. Zacharia. B. No* falsum si non apponatur locus.** He 
veil. II. 47. I. § I. cites Cod. 10, 69, § 5. 

• n. 39. I. 4, D’Argentr^, p. 415, * IT. 5. i. 65: Exceptio, &c. 
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this rule : “ La forme des actes est reglee par les lois 
dulieu dans lequel ils sont faits ou passes.” This was 
struck out, not because it was disputed, but because 
it was held so incontrovertible an axiom that the 
insertion of it would be superfluous. 

The necessity for the application of such a rule 
must often be imperious. Savigny puts the case of 
a Prussian subject dying and desirous to make a will 
in France. The Prussian law recognizes no wills as 
valid but those made with the aid of a court of jus- 
tice. The French law gives no power of the kind to 
its courts of justice. The result must be, that but 
for the application of such a principle the will would 
be invalid'. The reasons assigned by Rodenburg, 
of whose work the principal part of that of Boul- 
lenois is a translation, and Voet, for this rule, are — 
First, the difiiculty for an individual possessed of 
property in various countries to make a will accord- 
ing to the form prescribed in each of those countries, 
andly, the impossibility in which the testator might 
be, of complying with the rule prescribed in his 
domicile or the place where his goods are situated. 
3rdly, the importance of upholding a solemn act, 
done in good faith. 4thly, the unavoidable ignorance 
of the majority of mankind in such matters. Voet 
says the same rule applies here that caused the 
Romans to ratify the testamentum militare*. Mr 
Burge, in his excellent Treatise* says, “ With respect 


* Code Louisiana, Art. lo. 

Fflix, 15a. 

Story. 474- 

^ ** Est omnium Doctonim senten* 
tia, ubictinque consuctudo vel statu- 


turn locale disponit de Bolemnitate vol 
formA actus, ligari etiam exteros ibi 
actum ilium gerentes.'* Dumoulin, 
CoruiM. 43. 

• Vol. I. p. 26. 
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to those laws which are called mixed laws, all deal- 
ings, contracts, wills, and other instruments, whicli 
are made in the manner prescribed by the law of 
the place in which they are entered into and made, 
are in every other place deemed valid and effectual 
But neither personal, real nor mixed laws will be 
allowed to operate on, or control the title to real 
or immoveable property, in opposition to a prohi- 
bitory law of a contrary tendency prevailing in the 
place in which that property is situated.” 

The exceptions are, 

1. Where the person from whom the act eman- 
ates has left his country to elude a positive prohibi- 
tion of the law ' ; for fraud cancels everything. 

2. Where there is a special prohibition to use 
other forms than those prescribed by the law of the 
domicile in the particular case, e.g. the case of 
landed property in England. 

3. The case of Ambassadors. 

4. Where the form prescribed by the law of 
the place in which the act is done contradicts the 
public law (the jus publicum) of the domicile. 

To judge, say the authors of the Ripertoire de 
Jurisprudence', whether a statute be real or per- 
sonal, we must not look to the remote effects of it ; 
otherwise as there is no personal statute which does 
not produce some effect on property, and no real 
statute that does not in some way affect persons, 
we must say that there is no statute which is not real 

' See the case of Brook and Brook, Puissance Patemelle, § 7. 4IJ. Effet 
lately decided in the House of Lords. retrosctif, 3. § 1. art. 5. no. 3. 

* Autorisation Maritale, § to, No. 1. 
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and personal at the same time. . . . What then is to 
be done? we must fix on the principal, direct and 
immediate object of the law, and leave the conse- 
quences aside. If the principal, direct and imme- 
diate object of the statute is to govern the condition 
of the person, the statute is personal — its effect on 
property is a distant consequence of its personality ; 
if, on the contrary, the principal, direct and imme- 
diate object of the law is to regulate the condition 
of the property, the statute is real, the effect it has 
on persons is but the remote consequences of its 
reality'. 


RIGHT— PK.IVILEGIUM. 


Right is the power of a person to exercise his 
will in some visible way, and to call upon the com- 
munity of which he is a member to assist him when 
impeded in its exercise : to every right there must 
be a corresponding duty to act, or to forbear on the 
part of others. 

Law is that expression of the will of a state by 
which particular actions are prohibited, commanded, 
permitted, and protected by public authority. 

The law may confer a right upon an individual 
which, according to its ordinary rules, would not 
exist, and which is inconsistent with its tenor. This 
is called a privilegiura’, in the strict sense, and it 


> F^lir, I. 48. 

* **Privilegium speoialiter civitati 
datum.” n. 50. T. 17. § 5. A. Cell. 
Noct. AU. to — 20. “Leges pnecla> 

rissims de 12 tabolis tralatn dus: 
quanim altera privilegia toUit...ad> 


mirandum tantum majores in poste* 
rum providiMe : in privoe bominee leges 
ferri noluerunt : id est enim privile- 
gium: quo quid est injustius? quum 
legis bsc yis sit, ut sit scitum in 
omnesl” Ac. Cic. deLeg. 3. rg. 
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is confined to the individual “non egreditur perso- 
nam'.” 

In a wider sense, the privilegium is “jus singu- 
lare’ which constitutes an exception (like the pur- 
veyance of our Norman kings, or the “ privilegium 
militum” among the Homans) to the common law. 
This is defined “ quod contra tenorem juris propter 
aliquam utilitatem auctoritate constituentium intro- 
ductum est’.” 

Privilegia in the restricted, as well as in a wider 
sense, may be divided into affirmative and negative 
personae rei, and causae 


RES— THINGS. 

Every visible object of law, not described by the 
word person, falls under the category of thing. In 
a more limited sense the word “ res ” comprised any 
thing that could be inherited. The res that actually 
formed part of an individual’s estate, were called 
bona — and the word pecunia was also constantly 
applied to denote them all : “ Pecuniae nomine non 
solum numerata pecunia, sed omnes res etiam soli 


* n. 15. r. r. § 3: plane ex hie 

(conatitutionea) qu£edam aunt perKona* 
lea nec ad exemplum trahuntur.’* 

^ So the laws by which roagiatrat<» 
in England are protected against Spe< 
cial Pleading. 

De Privileglia, 5. 33. in 6 to 5, 7. 
Clem. 5. 7. 11.43. 5. 12. and 17, 

* II. 1. 3. 16: *'Quod contra ratio- 
nem juris eat non eat producendnm ad 
conser)uentias.*' 14 ood. *'in his qus 
contra rationero juris conatituta sunt 
non poBsumus serpti regulam juris.*’ 


II. 29. 1. 2: propria atque singula- 

ria jura (dc militis testamento).” M. 
49 t4- 37* Sarigny, Sy$. 1, 61—66. 

* n. 43. 20. i. § 43: **datur (jus 
aquae ducendm) interdum locia, inter- 
dum personis, interdum pnediis ; 
quod pra^liia datur extinct^ personft 
non extinguitur, quod datur porso- 
nis cum personis amittitur.” II. 50. 
17. 196: “privilegia queedam cauBS 
sunt, qufedam (lersome ; ct ideo quse- 
dam ad haeredem transmittuntur, qua? 
cauiue sunt.” 68 cod. 
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quam mobiles et tarn corpora quam jura continen- 
tur,” in commercio — extra commercium, in patri- 
monio — extra patrimonium. 

Res alicujus vel nuUivs — either common to all, 
or the property of individuals, of the state, or of 
public bodies. 

Res private. Whatever could belong to an 
individual. 

Property of the state. “ Publica sunt quae populi 
Romani sunt,” flumina, hortus, ripse. 

Res universitatis*. Such were the theatres, 
public walks, pastures, &c. belonging to towns — 
collegia. Communes, aer, aqua profluens, littora, in 
littore inventa. 

Res nuUius*. Such as belonged to the first occu- 
pier. They are of two kinds. Such as never have 
belonged to any one, and such as have ceased to 
belong to a former owner. “Thesaurus est vetus 
quaedam depositio pecuniae cujus non extat memoria 
ut jam doininum non habeat, sic enim fit ejus qui 
invenerit quod non alterius sit and 


^ In^t. § 6. de rer. div. **Universi- 
tatis sunt non singulorum qute in civi- 
tatibus sunt, theatra, stadia, et si quae 
alia sunt communia civitatum/' 

• Fer© igitor besti© et volucre® et 
piscea et omnia animalia qu© man 
coelo et terr& naecantur, simul atque ab 
aliquo capta fuerint, jure gentium sta* 
tim illius esse incipiunt.” Jrnt. de 
rer. divis. § I9. II. de acq. rer. dom. 
I. I. de U6U et hab. 7. 8. 33. § x. 

II. de usucap. 41. 3. 37. % i. 


II. de bon. poss. sec. tab. 37. 13 . de 
legat. 30. 96. § I. 

This doctrine, founded on reason 
and eijuity, is altogether irreconcilable 
with our game-laws, and the commen- 
taries upon them sometimes delivered 
by our judges. A judge is bound to 
uphold and administer the law as he 
finds it, however impolitic ; but he is 
not obliged, as so many think, to talk 
nonsense in its defence. 

^ n. de acq. rer. dom. 31. § 3 . 
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DIVINI JURIS. 

Res sacra', ut aedes sacra. 

Res religiosae. Sepulchra. 

Res sanctai* (veluti muri et portal quodam modo 
divini juris sunt). 

Justinian allowed the property of the church to 
be sold to redeem captives, to assist the poor in 
time of famine, or to discharge a pressing debt. 
The Canon law® forbad the alienation of such pro- 
perty, “nisi ob necessitatem, caus 4 cognit 4 et cum 
decreto superioris.” 


Again, res were divided into corporeal, and 
incorporeal. 

Incorporeal were creatures of the law, “ quae in 
jure consistunt, sesicut haereditas, ususfructus, usus, 
et obligationes*,” that is, servitudes. 

The term “ res incorporales®” was not only em- 
ployed to denote things actually incorporeal, e.g. 
rights, and the legal means of enforcing them — but 


^ n. de rer, divis. i. ju. ‘‘divini 
jurin.” 

Inti, de rerum div. § 8. 
n. 4j. I. 83. § 5. 

C(xl. de Sc. Ecc. 1. 1. ai. 17. 13. 

Novell, no. 10. 7. 

Cic. pro Domo. 

“Purus locus dicitur, qui neque 
sacer. Deque sanctus est, neque religio* 
sue, Bed ab omnibus hujuscemodi no* 
minibus vacare videtur," II. de re* 
li^os. a. § 4 : “ religiosum autcm lo* 
cum unusquisque suft voluntate facit 
dum mortuum infert in locum suum.‘* 
n. de divis. rerum, 6. § 4. 

* “ A sagminibus. Sagmina sunt 
herbm quas legati populi Romani ferrc 


solent. KTfpvKtia.'* “ Ut leges sancte 
sunt.’* n. de divis. rer. 8.9. § 3. Cic. 
dt n. Dforum, Lib. 3. § 3. 

’ Tit la de rebus ecc. alien. 

* Inst. 3. I. 1 et 3. 

* Init. de rer. divis. § i. 

n. 13 . I. 3. § I : “routui datio con- 
sistit in his rebus qiue pondere, numero, 
mensur& constant ; quoniam eonim da- 
tione possumus in creditum ire, quia 
in gcnore suo functiunem recipiunt per 
solutionero quam specie, nam in ceteris 
rebus ideo in creditum ire non possu- 
muB, quia aliud pro alio invito creditore 
solvi non potest.'* 

Cujac. Obs. II. 37. 
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things tangible, of which only the class, or the value, 
or the quantity, was under consideration. It was also 
used to denote an universitas rerum, an artificial 
whole (though consisting of tangible parts), such 
as an inheritance, a flock of sheep, peculium, a 
library. These latter were called universitas fecti*, 
because they were made a whole by the will of an 
individual. The inheritance was “ universitas juris,” 
because it was always considered a whole by the 
law. 

Corporeal were moveable and immoveable. Some 
moveable things’ had a peculiar signification’ in the 
language of the Roman law. 

e.g. Merx meant any article used in commerce. 

Tignum, any material used in a building. 

Vestis, any article used as a covering to the 
body. 

Ruta csesa* (eruta e terr^ et caesa) things severed 
by any means from the sod, or object of which they 
had formed a part, and not yet applied to any other 
purpose. 


’ n. s- s- so. 

n. de verb. S. 178. 1 1. L. io 8 .Jj. 777 . 
n.deufurp. etiisucap. 30. n.depeiit. 
hiered. 77 . n. 49. 7. 10. 10. ib. i. 
n. 6. I. 56. /nsi. de leg.: “Si grex 
legatus fuerit et poetea ad unam ovem 
pervenerit quod superfuerit vlndicari 
potest.” 

* “Mercia appellatio ad rea mobiles 
tantum pertinet.” II. de v. S. 66. 
107 ib. 

“Tigni appellatione coDtinetur om- 


nia materia ex quo sdificium constat, 
vineeeque neceaaaria.” n. de tigno 
juncto, I. § I. de ▼. S. 62. 

"Vcetia appellatione tarn virilis 
qaam muliebria et acenica, etiamsi tra* 
gica ait aut citbarcedica ait, aigniiloa- 
tor.” n. dev, S. 227. 

* Gaiua, 2. 21. 

* “ Spoctant hue eruta e terrft arena 
arborea esaee,” Ac. n. 18. 17. 18. 
ib. 33. 7. 12. § 23. ib. de v. S. 245. 
ib. dereg. juria, 242. 
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IMMOVEABLES— PR.«DIA EUSTICA ET URBANA. 


Of immoveaBles, some are such in a real, as 
lands, houses, &c., others in a legal sense. Such are 
things' so annexed to what is immoveable as not to be 
severed from it without substantial injury. Things 
which are essential to the enjoyment of immoveable 
property, “ ea quae perpetui usus caus4 in aedificiis 
sunt,” and things declared immoveable by the policy 
of the law. 

Jus was used in the sense of a power conferred 
by law — a right ; it might be enforced by action, by 
interdicta, sometimes by exceptiones : it was “in 
rem’,” and the action by which it was enforced was 
called vindicatio ; or in personam, when it was called 
condictio. 

Res were also divided into fungibiles’, “ quaa 
ipso usu consumuntur,” and non fungibiles, “ quae 
usu non consumuntur*,” into principales and acces- 
soriae; into the various kinds of fructus naturales, 
such as the wool of sheep ; industriales and civiles. 


^ n. de act. erat. Lex 13. S uU. : 
**e& esse sdiuro solemus diccre qute 
quasi pars sdium vel propter sedes 
hahentur.’* ib. 17. 3. ib. 38. 1. ib. 
18: “dolia in horreia defosaa,” Ib. ib. 

1 7 * § 7 * ** Labeo goneraliter scribit 
ea quse perpetui usus caus& sunt in tedi- 
ficiis sunt ^ificii esse, qus vcro ad 
pnesens non esse Getlibcii.*’ 

* n. de pactia, i. i. 57. § 2. § 44. 5. 
*• 3 * 7 - 9 * 5 - 

4-3*4.§34=4.3-'J§2- 
Can. cap. 8, do concess. pmbend. 6. 
ib. cap. 40. 


* Ingt. 2. 4. § 2. 

* **Quare hue non pertinent partes 
rei quas integrantes vocant, scilicet 
quod unam faciunt substantiam, vcluti 
partes domus fundi.** H. 48. i. 49. 

** Scapham non videri navis esse re- 
spondit nec quidquam conjunctum ha- 
bere, nani scapham ipeam per ae par* 
vam naviculam esse, omnia autem qu» 
con^iuncta navi essent, voluti gubema* 
cula, malus, antennse, velum, quasi 
membra navis esse.** n. 31. 7. 44: 
** Fructus pendentes |>ars fundi viden* 
tur.** n. de rei vindic. 44. 
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such as rent, interest, income; pendentes, perceptos, 
such as crops ; percipiendos', exstantes et consumtos; 
and impensie’, which were necessariie, utiles, volup- 
tuarise, 

(1) Necessariae, “quae si factae non sint res 
aut peritura aut deterior futura sit,” “ velut aggeres 
facere, flumen avertere, aedificia vetera fulcire, item- 
que reficere.” 

(2) Utiles®, that improved the property — “veluti 
pecora praediis imponere, veluti balnea exstruere.” 

(3) Voluptuariae ', that added to its beauty — 
“quae speciem duntaxat ornant, non etiam fructum 
augent, ut sunt viridaria’, et aquae salientes,” &c. 

Onera rei, burdens, on the discharge of which 
its possession was conditional ; such as payment of 
a debt, of a legacy, surrender of a submission to an 
easement. Besides, res were divided into “ res man- 
cipi,” and “nec mancipi,” a distinction obliterated 
by Justinian; and into dividuae and individuae. 

There are three classes of things*, says Pompo- 
nius, one comprising what the Greeks called ijvwnevov, 
single objects, as a man, a stone, &c. ; a second con- 
sisting of things combined into one body, as a house, 
a ship, &c.; a third, of things actually different, but 
comprised under one appellation, as a flock, a legion, 
a people. 


' n. 11. I : "cum re emptor frua- 
tor tequiaeimum est eum uaunui pietii 
pendere.” n. 44. 4. 1 7. n. de usur. 

6. § I. 

* n. de V. 8 . 19. n. 15. I. I. § I. 
’ n, dev. S. 79. § I. n. de impens. 


in res dot. fact. 4. § 1. 

* n. de V. S. 79. § i. 

n. de impena. in rea dot. fact. 7. 

* Gaiua, e. 15 — J7. Ulpiani /^rajr. 
19. § I. 

* H. 41. 3. 30. 
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LEGAL TRANSACTIONS— NEGOTIA 

Legal transactions are manifestations of will 
directed to an effect that the law will establish. They 
may be uni-lateral, when they are the expression of a 
single will ; hi- or pluri-lateral, when the consent of 
two or more wills is necessary ‘to their existence. 
Among the most important of the former may be 
ranked Testaments. The latter are called “ pactio,” 
“ conventio.” 

Again, negotia may be divided into negotia juris 
civilis, juris gentium, actus legitimi. 

Stricti juris, and bonae fidei*. 

Onerosa’, gratuita, lucrativa*. 

Inter vivos, and mortis causA. 

To constitute such a transaction there is required 
— the capacity of the parties to it, and sometimes of 
others ; a legal purpose ; a sufficient declaration of 
that purpose. 

This may be express or tacit*, in words, in writ- 
ing or by signs ; by direct or indirect® expressions. 


^ II* 4- 1 * quod metus caub& gesiuxn 
est. 

n. 4* 3. de dolo malo. 

n. 44.4. de doli et metuB exceptione. 

n. de legat. 3. 7. 

* tiolo nutu pleraqoe consia* 
tunt*** n. deobl. etact. 51. §9. n.46. 
^.17: **nutu etiam reliuquitur fidei 
commiasum.'* n. de obL et act. 38: 
" placuit non minua valere quani scrip- 
tura quod vocibua linguA figuratia sig- 
nificaretur.’* 

* IT. II. 45. 8. 5: *^nun tantum 
Terbia ratam haberi poaae, aod etiam 
acto.” 

* De reg. juris, 48. Jnti. de inu« 


til. atipul 3. ^o. 10. Cod. 4. 38. 7. 
n. 38. 1. 30 . 4. Cod. 6. 33. 9. can. 7* 
C. 15. qu. I. 

** Labeo ait, si paUcnie \*icino opua 
faciam, ex quo ei aqua pluvia nooeat 
non teneri me acttone aqu» pluviae 
aroendte.*’ n. 39. 3. 19. ** la qui 
cet non utique fatetur, aed tamen ve* 
nun est eum non negare." IT. 50. 17. 
14J. Sivigny, 3. I 130. 

‘ n. 31. 69. jur. 

31. II. § 4: "aufficiunt tibi 
vinen et fuDdns” U equal to "con. 
tentUB e«to ilU re.” 

n. J3. II. 7. § I. II. 7. ij. 
n. 74. 3. 7. § 7. 19. 1. 13. II. 
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from which the intent may be collected*. The mere 
signification of the will is not sufiRcient in all cases, 
unle.ss certain forms are observed : such as presence 
of witnesses*, registration, &c. Sometimes the law 
supposed assent*. 

The basis of these negotia of circumstances which 
impress a character on transactions^ that demand 
judicial interference is the will. This leads to the 
consideration of obstructions to its exercise ; such 
are violence® (vis), intimidation (metus), iiaud (dolus 
malus), and errour (error). 

The essence of all civil affairs is the declaration 
of will*. This is either really made, or, from motives 
of equity and policy, supposed by the legislator to 
be made. A real declaration may either be express, 
by word or writing, or implied’ from some act. 

It follows, that transactions performed by persons 
unable to give their consent are invalid. Minority*, 


n. I. 7. 5; "vel oonsentieiido vel 
non contrsdicendo.” n. 14. 3. 3. 

8 3. 

^ n. 46. 8. 3. 30 . 1. 36. 1 1. 146. 
13 and 16. 

"Recusari htereditas non tantum 
verbia aed etiam re potest et alio quo- 
vis judicio Tolantatia.” n. 39. 3. 95. 

“ Si paeans aim aliqnem pro me fide- 
jnbere vel alias intervenire mandati 
teneor.” II. 17. i. 6. 8 3. 

n. 19. 3. 13. II ; “ taoitumitate le- 
oondoxisee in ipsoannoqno tacuenmt.” 
n. 31 . 3. 13 . n. 36. I. 37. jur. 

“Nemo dnbitat recte ita hteredem 
nnncupari posse *hio mihi hsres esto' 
cum sit coram qoi ostenditur.” 38. 
5 - 58. 

’ Intt. de cont. vend. 3. 33. 4. 31. 


Cod. de fid. InH. 4. 31. 17. 

“ n. 30. 3 . 6. pr. 
n. 3- 3- 35- 30. 

* “Negotium sspisaimb idem eat 
quod Gnecb wpayfia sen XPVf^ nuI 
Gnecb et Latinb desidemtur in omni 
neutmli adjective.” Sanctius, L. 4. 
de Ellipsi Minerva. 

‘ II. 35. I. Savigny, 3. 116—143. 
Arndt, p. 73. Leibnitz, Op. Vol. rv. 
PP- 3 . 9 ’— '58. 

* n. 45. I. 100. 135. Jmt. de V. 6. 
3 - * 5 - 

/nat. 38. 3. 16. 

38. 7. 10. I. 

38. 5. 77. 

' n. 13 . 1. 37—39. . 

’ n. 46. 3 . 9. I. n. 13. 6 . 18. 
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madness, disease, excessive intoxication, violent pas- 
sion, were grounds, on which acts that would have 
been binding on persons not so affected might be 
set aside. 

Ignorance' (which includes error) is either ignor- 
ance of fact, or ignorance of law. Ignorance of fact 
is either ignorance of what has been done by your- 
self, or by another pereon. Ignorance of what has 
been done by yourself, was, generally, no de- 
fence"; but allowance was made for weakness of 
memory*. 

Ignorance* of what had been done by another 
was a good defence, unless the ignorance was so 
crass as to be inexcusable. 


FRAUD— DOLUS MALUS*. 

This either vitiated all proceedings tainted with 
its effects, or gave rise to an action®, unless it has 
been condoned after full knowledge. Labeo^ defined 


^ ‘*Non videntup quo errant con* 
sentire." II. de reg. Juris. ii6. 

^ II. i6. I. 7: '^fidejussor nuUam 
replicationem habebit, quia facti non 
potest i^orantiam pnetendere.” n. 
42. § 10. 5. § 1, sub fin. "quia alie- 
ni facti ignorantia tolerabilis error 
est.” 

* n. II. 6. 22, 

* "Sed facti ignorantja ita demum 
cuique non nooet si non ei summa neg- 
ligtiotia objiciatur ; quid enim si omnes 
in civitate sciant quod ille solus igno- 
rat, et rectb Labeo definit, scientiam 
neque curiosissimi neque negligentis- 
simi homiuis accipiendam, verum ejus 
qul earn rcm diligenter inquirendo no- 


tain habere possit.** II. 33. 1. 2, ib. 
9 - § 2 - 

* "Sivo ab initio dolo malo factum 
est, sive poet pactum dolo malo aliquid 
factum est, noccbit exceptio.’* IT. de 
pactis, 7. 1 1. 

• n. 19. 1. 13. 4. 

' II. 4 - 3 - '• ii ’>■ ib- 44 - 4- '• § 3 - 
ib. 2. 14. 7. § 9: "Dolus malus fit 
calliditato et fallacift, et ut ait Pedius, 
dolo malo pactum fit qnoties oircum- 
scribendi alterius caus& aliud agitur, 
et aliud agi eimulatur.’* IT. 4. 3. i. 
§ 3: "non fuit contentus Pnetor do> 
lum dicere, sed adjecit malum, quoniam 
vetcrcB dolum etiam bonuni dicebant, 
et pro Bolertiil hoc nomen accipiebant.*' 
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dolus malus to be “ omnem calliditatem, fallaciam, 
machinationem ad circumveniendum, fallendum, de- 
cipiendum alterum adhibitum.” 

The dolus malus might either affect the substance 
or the incidents of a contract ; e. g. it might either 
induce a person to sell, who but for the fraud would 
not have sold at aU' — in hoc ipso ut venderet cir- 
cumscriptus — or it might induce a person to buy at 
a higher price than he would otherwise have given, 
what he was however resolved to purchase’. 

Wherever a civil wrong had been sustained for 
which there was no specific remedy, an action lay 
“ de dolo 

Violence was ‘'majoris rei impetus qui repelli 
non potest’.” “ Nihil consensui tarn contrarium est 
quam vis et metus’.” 

Intimidation^, such as was required to set aside 
an act, was more than could be caused by mere 
suspicion or persuasion, or reverence for authority 
domestic or external ; “metus accipiendus non quili- 
bet timor sed majoris malitatis.” It must be such 
as the person urging it (age, sex and character con- 
sidered) might rationally entertain ^ 


L. i6. IT. do min. ^5. ann. : “Hoc 
sensu in pretio emtionia et venditioaia 
naturaiiter licet contrahentibuB se cir> 
cumvenire usque ad dimidium.” 

^ n. de pactifl, i. § ). 

* 19. I. 13- 4- 

* n. Stellionatus, 3. § i : “quod in 
priratia judiciia est de dolo actio hoc 
in criminibus stellionatus pereecutio, 
ubicunquc igitor titulua criminia defi- 
cit illic atellionatum objiciemua.” See 
the Law, 7 t. i. 14. § 9: “Si venditor 
nominatim cxceperit do aliquo morbo 


et de cstero sanum esse dixerit aut 
promiscrit standum eat eo quod con* 
venit...niai aciens yenditor morbum 
conaulto retiarit, tunc enim dandum 
ease de dolo malo replicationem.” 

* n. 4. 7 . I et 1. 

® n. de reg. juris, ri6, 

® n. quod metus causft, 9. 6 ood. 
5 eod. e. g. “ aervitutis, stupri, crucia- 
tua, mortis, aut verberum, carceria, 
concuasionis bonorum vel majoris par- 
tis.” 

^ ** Quia ait justua metus ex afiectu 

7 
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Violence might be condoned, and there were cases 
in which intimidation was legitimate ; “ veluti si a 
magistratu metus ordine juris injectus est',” “jure 
licito.” It mattered not who was the author of the 
violence if the person against whom the action was 
brought was a gainer by it*. 

The natural ingredients of a contract (naturalia) 
were those annexed to its character by law, and 
therefore presumed to belong to it ; but these ingre- 
dients might usually be eliminated (where the pohcy 
of the state did not forbid such a proceeding) by the 
will of the contracting parties; but when the will 
was impotent®, as in the case of a testator binding 
himself not to change his testament, the original 
character of the contract prevailed*. 

The accidents of a contract were those circum- 
stances which did not affect its substance, and might 
be engrafted upon it at the pleasure of the persons 
making it. Such were (i) conditions, (2) time, (3) 
object (modus), (4) motive, (5) description. 

CONDITIONS’. 

The will requisite to give effect to a transaction 
may be absolute or conditional. The will which 
depended on the condition referring to a past or 

metuentis intelligi <lebct, ci^us rei difl- illfttum tcI vim et ex re eum qui 
qulsitio judicis est.” convenitur, etsi crimine caret, lucrum 

* n. eod. tit. 3 * § Fox’s Speech tamen sensisse.” 

on the Westminster Scrutiny. » Avcranius, 4. c. la. n. 11 — 17. 

* IT. quod metus caus&, § 14 : “ In < IT. 32. 11. 

LAc actione non quieritur utrum is « IT. dc contrah. temp. 36. IT. 18. 

qui convenitur an alius metum fecerit, 

Bufficit cnim hoc dicere, metum sibi 
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present event, was either void or absolute, according 
to the existence or non-existence of the event ; and 
although the person expressing the will was igno- 
rant of it, “nee placuit instar habere conditionis 
sermonem qui non ad futurum sed ad prsesens 
tempus refertur etsi contrahentes rei veritatem, 
ignorent.” 

“Quum* ad prsesens tempus conditio confertur 
stipulatio non suspenditur,” “quamvis contrahentes 
conditionem ignorent.” 

The will subject to a future condition which 
must certainly happen, was absolute. 

A contract subject to an impossible condition 
“si digito caelum tetigeris” was void: a bequest sub- 
ject to such a condition was absolute. 

Immoral conditions, or conditions supposing an 
indecent or calamitous eveflt, as that a freeman 
should become a slave, were impossible, “nec enim 
fas est hujusmodi casus expectare’.” 

A condition* implied by the nature of the trans- 


^ Averaniiw, c. a-2, Vol. i. p. 178, 
ad L. I. n. de leg. 7 ^ roconciles the 
apparent difference between Ulpian 
and Modestinus, who aa^s (nonnun- 
quam de cond. et dem.), Mseviue 
voluerit Titio darem is an invalid 
bequest,” which is true, whereas 
Ulpian says, delegatis L. 1. in princ. 
II. delegatis that such a bequest is 
valid in substance but in a different 
phrase. 

^ ** Quoties fundus in diem addicitur 
utnim para emtio eet, sed sub oondi- 
tione resolvitur : an vero conditionalis 
sit magis emtio, qusostionis est : et 
mihi videtur verius interesso quid ac* 
turn sit ; nam si quidem hoc actum est 


at meliore allaU conditione discedatur, 
erit pura emtio, qum sub conditione 
resolvitur : sin autem hoc actum est ut 
porficiatur emtio, nisi melior offeratur 
erit emtio conditionalis.” IT. 18. 1. 
2. § pr. 

» n. 35. I. 99. 

23. 3. 68. 

35. I. 107- 

Sometimes they are called ^'condi- 
tiones juris,** *^multum interest con- 
ditio facti an juris est, nam hujusmodi 
conditionea, si navis ex Asia venerit, 
si Titius consul erit, impedient hm- 
redem circa adeundam hrereditatem 
quamdiu ignorarct eas impletas esse. 
Qua? vero ex jure venient in his nihil 

7—2 
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action, “ qu® tacite inesse videntur,” as marriage in 
the case of a promised Dos, did not make it con- 
ditional. 

Conditions maybe affirmative*, “si in Capitolium 
ascenderit,” or negative, “ si in Capitolium non as- 
cenderit.” 

They may be casual, depending on accident. 

Potestative, on what it is in the power of one 
of the contracting parties to accomplish; or mixed, 
depending partly on their will, and partly on the 
will of a third person. 

Suspensive, or resolutory’, as the existence of the 
transaction is to begin or to end with a future event; 
e.g. payment of money in a certain time, absence of 
a higher offer. 

Conditions inconsistent with the essence of the 
transaction to which they were annexed*, as “ I will 
pay you if I please,” made the transaction void, 
“ nuUius momenti faciet actum.” 


amplius exigendum quam nt implets 
not.” n. 35. 1. II. n. II. I. 43. 
to, 

n. 35. I. 19. i: scriptura, 

si prunuB bsres erit damnas esto dare, 
pro conditione non accipienda ; magis 
enim demonsiraTit testator quando 
legatum debeatur quam conditionem 
iuseruit, nisi forte bocanimo fuerit tes* 
tator, ut faceret conditionem.” 

> n. 35. I. 67. pr. 35. 78. § I. 

35 - '• 7 - 

18. s. 4. 

38. 7. 38. 

45 - 1 - 7 - 

39. 4. I. § 8. 

Code Nap. 1169. 1171. 

’ II. 18. 3. 3. 


18. 3. I. 

4*- 4- a* S 3* 

18. I. 3. 

* n. 44. 7. 8. 

50. 17. 77. Frag. Vat. 339. 

Tbe Canon Law says: '*si condU 
tiones contra substantiam oonjugu in* 
seranturj puta, si dicat alteri, contraho 
teciun St generationem prolisevites, vel 
donee inveniam aliam honore Tel faciU* 
tatibus digniorem, aut si pro qusstu 
adulterandam te tradas matrimonialis 
contractus caret effectu, licet alim con* 
diUones appositae in matrimonio si 
tui-pes aut impossibilesfuermt debeant 
pro non at\jectis haberi propter cjus 
favorem.” 

Cap. 7. 4. 5. 
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Until the event contemplated according to the 
rational interpretation of his will by the imposer 
of the condition happened, it was pending* (pendet 
conditio) ; when it took place, the condition was at 
an end, “ deficit conditio.” 

Negative conditions ceased* when the event on 
the non-happening of which the transaction depended 
became impossible. 

Sometimes the condition, though not literally 
fulfilled, was looked upon as accomplished : 

When it had been prevented by him whose in- 
terest it was to prevent it* : 

When the person whose co-operation was neces- 
sary towards it*, and for the sake of whom it had 
been established, refused his co-operation. 

Sometimes when events, over which the person 
charged with it had no control, made its fulfilment 
impossible ; as the condition of a will being that he 
should emancipate Stichus*, if Stichus died after the 
testator’s death. 

Modus®, is the assigned object of a particular 


' n. so. 17. 713 . 

70 . I. 13. 5. 

44. 7. 41: oai iub condi* 

tione legatum est pendente conditione 
non est creditor, eed tuno cum extite- 
rit conditio,** &c. 

n. 40. 9. 37. Savigny, 3. 149. 

• n. 18. 6. 8: “Quum semel con- 
ditio extitit perinde babetur ao si iUo 
tempore quo stipulatio interposita est 
sine conditione facta est.** 

• “Jure civili receptum est, quoties 
per eum cujus interest conditionem 
non impleri 6at quominus impleatur, 
perinde haberi ac si impleta conditio 
esset.** n. 50. 17. 161. 


♦ n. 18. 7. II, «3. 

31 . 34 - ! ■ 4 . 

36. 5- 5- 

35 - I— M- 3 '- 78. 

® IT, 30. 54. 1; “quia per to non 
■tetit quominus perveniat ad Uberta- 
tem.** 

n. 9. 13. g 7 . 

33. 20. pr. 

^ 9 - 5 - 3 * 31 * 

® IL de condit. et dem. 35. i, 17. 
4. eod. 8 : ** nec enim parem dicemus 
eum cui ita datum sit, * si monumen- 
turn fecerit,* et eum cui datum est, 
*ut monumentum faciat*.** 
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transaction; if a legacy be bequeathed to Titius, 
provided he erect such a tomb, it is left “ sub modo.” 
Causa, is the reason which induced any one to do 
a particular act, e.g. leave a particular legacy, “Fal- 
sam causam legato non obesse verius est quia ratio 
legandi legato non cohieret.” 

Deraonstratio, is the specification of a particular 
thing or person, inserted in a written instrument, in 
order to guard against mistake. If, therefore, the 
thing or person can be ascertained, without the spe- 
cification, an error in it is immaterial, as the purpose 
it is intended to answer is accomplished. Hence 
the maxim, “Falsa demonstratio non nocet,” “nam 
demonstratio plerumque vice nominis fungitur, nec 
interest falsa an vera sit, si certum sit quern testator 
demonstraverit'.” But the transaction became in- 
valid if the false specification made the object or 
intention uncertain’, or proved the “ causa negotii,” 
the motive which had caused it, erroneous, in a parti- 
cular sense ; as if Caius, erroneously believing Titius 
his son, made him his heir’. 

He who bought from a ward^ was bound to shew 
that the guardian assented to the contract ; but as 


' n. de cood. et dem, 34, eod, 1 7. i : 
"Igitur et si ita semis logatus sit: 
Stichum coquum Stichum sutorem do 
lego, licet neque coquus netjue sutor 
sit, ad legatarium pertincbit, si de eo 
aensisse testatorera convcniat.” 

* **Si quis legaverit ex illo dolio 
atnphoras decern, etsi non decern sed 
pauciores invent! aunt non extinguitur 
legatum, aed hoc tantum modo accipit 
quod invenitur.** II. 31. 8. § 2 , 

* Cod. de Leered, instit. 1 . 4: “Si 
pater tuus eum quasi filium ha^redom 


instituit quern falsft opinione ductus 
suum esse credebat, non instituturua 
si alienum nosset, Uque postea subditus 
esse ostensus est, auferendam ei sue- 
cessionem Divonira Seven et Anto- 
nin! placitis continetur and see II. de 
cond. et dem. 73. § i, which shews that 
a mistaken recital of a legacy never 
given did not aid the supposed legatee. 

* n. 6 . 3. 13, n. de verl). oblig. 
30: “Sciendum est generaliter si quia 
se Bcripserit hdejussissc videri omnia 
Bolenuiter acta.” 
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a general rule, it was presumed that every condition 
made necessary by law to the validity of a contract 
had been observed. 


DOCTRINAL INTERPRETATION OF WRITTEN 
INSTRUMENTS. 

1. If the words are clear, but the intention of him 
who employed them doubtful, the words are to be 
followed : “ Cum in verbis nulla ambiguitas est non 
debet admitti voluntatis qumstio’.” 

2. If the words are equivocal, but the intention 
of him who used them clear, the intention, not the 
words, is to be followed. 

Where the words are unintelligible, the task of 
interpretation ends ’. 

If any ingredient essential to the validity of an 
act was di.sputed, the person insisting on the act 
was bound to prove it as against a stranger, e. g. 
the purchaser from a ward was bound to prove the 
assent of the guardian to the purchase’. 

If by the course of events, an act originally con- 
templated as legitimate and possible, became, during 
the interval preceding the promise and accomplish- 
ment, and without the fault of the promiser, unlaw- 
ful or impossible, the obligation was extinguished^. 


* n. 33. 35. § I. et eod. 68 : “non 
alitor significatioDO verborum reccdi 
oporiet quaiii euro TnanifeHtum cst 
aliud Bessisse testatorem.'* 

* n. 33. 69. I. 

* “Qui a pupillo emit probare de- 
bet tutore auctore lege non prohibente 
se emisBo.** II. 6 . 3. 13. § 3. For the 
exception eee II. 45. i. 30: ‘‘Scien- 
dum cet generaliter quod h \ quis scrip- 


sorit se Hdejussisse Wderi omnia solen- 
niter acta.’* 

* But so much as remained possible 
or lawful was to be done nevertheless, 
e. g. if a flock bad been left and all 
bad perished but one sheep, the sheep 
was to be giTcn, IT. 30. i. 33. The 
area was to be given if the house was 
burnt, n. de solut. 98. 
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This is the meaning of the rule which was long dis- 
puted, and much qualified by the Roman jurists, 
“ ea quae initio recte constituta sunt resolvuntur si 
inciderint in eum casum a quo incipere non potuis- 
sent ’ but this does not hold universally, “ non 
tamen in omnibus hoc verum est,” says Paulus*. 
Hence the apparently conflicting rule, “non est 
novum ut quae semel utiliter constituta sunt durent, 
licet ille casus extiterit a quo initium capere non 
potuerunt.” Thus, a man makes a will, and then 
loses his senses; — his will is valid. The same doctrine 
applies to marriage and other contracts. Again, by 
the Roman law a donation to a wife was invalid ; 
but that to a concubine, or even a meretrix, was 
good ’. If a man married his mistress, the gift made 
to her when she was his concubine continued to be 
valid. This law bears very much on the doctrine 
of prescription, “nec enim committi, aut mutari, 
quod recte transactum est, superveniente delicto po- 
test.” The rule “quod ab initio vitiosum est non 
potest tractu •teraporis convalescere,” applies to con- 
tracts where the origin must always be considered \ 
It did not, however, apply to marriages, which though 
originally invalid, might if, when the impediment to 


^ n. de V. ob. 98. in fin. Of this 
there la a curious illustration in our 
history. Lord Bolingbroke after his 
attainder married a French lady. She 
had a large sum of money io the hands 
of an English banker: he laid hold of 
this pretest to keep it, alleging that 
ho durst not pay the money to Lord 
Bolingbroke, and it was with great 
difficulty that the money was wrested 
from him. The whole argument is 


admirably stated in Averanius, Lib. 4. 
c. Interpretationum Juris. 

* II. de verb, oblig. § 1. L. penult. 

* n.de donat.inter vir. et ux. 1. 1. 
eod. 3S. n. dedonat. 5, n. de cond. 
ob temp, causam 4. *^donationcs in 
concubinam collatas non posse revo- 
cari convenit, nec si matrimonium in- 
ter eosdem postea fuerit contractum, 
ad initum recidere.*’ 11. 39. 5. 31. 

* n, 45. I. 83. § 5. sacram, &c. 
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their validity was removed, the parties persevered in 
their intention, become valid*. 


DAMNUM’— HARM. 


Generally speaking, the word damnum meant 
any harm whatever. In a narrower sense it was held 
to mean any diminution of the loser’s patrimony: 
“ Damnum et damnatio ab ademptione et quasi de 
minutione patrimonii dicta sunt^” 

No redress was given to the author* of his 
own loss. Loss from an extrinsic cause was either 
casual, or the result of a lawful or of an unlawful 
act. 

Casual loss* (casus fortuitus) was that arising 
from causes which no human strength or foresight 
could avert. Unless by special compact, no person 
was responsible for it. The danger of such accidents 
was termed “ periculum*.” 


* e. g. the governor of a province 
could not contract a valid marriage 
with a resident in it; but if he did 
contract such a marriage, and ceasing 
to be governor persevered in his en- 
gagement, the marriage became valid : 

**etsi contra mandata contractum est 
matrimonium in provinciA, tamen post 
depoeitum officium si in eAdem volun- 
tate pemeverat, justas nuptias effici.'* 
n. 33. 3. 65. 

* ** Damnum pati videtur qui com- 
modum amittit quod consequi pote- 
rat/* n. 43. 8. 2. ti. “Si libero no- 
citum sit, ipsi porpetua erit actio ; sed 
li alius velit experiri annua erit hsec 
actio, nec enim hieredibus jure beredi- 


tario competit quippe quod in corporo 
libero damn! datur ; jure htereditarie 
ad succeeaores transire non debet, quasi 
non sit damnum ()ecuniarium, nam ex 
»quo et bono oritur/* II. 9. 3. 5. 5. 

* II. 3t. 3. 3. 

* “ Quod quis ex culpA suA damnum 
patitur non intelligitur damnum een- 
tire.** n. de reg. 7. 303. 

^ Vis major: visdivina: fatum: ex 
incendio, furto, rapinA, hoetilitate. 
n. locati 35. § 6: 33 in fine 59. IT. 
de minor, ir. 5. IT. de damn! infect. 
34. § 4. Prousteau. Meermann, Thet. 
Vol. ni. 

* de peric. et comm, rei venditie, 
I. 14. n. commod. 5. § 14. eod. lo. 
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The Twelve Tables mention dolus, to this culpa 
was opposed ; culpa included casus. 

Dolus malus has been already mentioned. In 
every transaction, and under all circumstances, the 
person against whom it could be proved was 
responsible to the sufferer, nor could he be ex- 
onerated from his liability by an express contract, 
“ illud nuM pactione effici potest ne dolus prse- 
stetur'.” 

DAMNUM ARISING FROM CULPA. 

Culpa is neglect of due care without the inten- 
tion of inflicting loss. It occurs when that has not 
been done' which ought to have been done, and that 
has been done which ought not to have been done ; 
in strict legal* language it is opposed to “dolus.” 

There are various degrees of culpa*, — lata, media’, 
and levissima : “ lata culpa est nimia negligentia non 
intelligere id quod omnes intelligunt’.” 

The “ levis culpa’” is mentioned fl. 30. 47. § 5, 
“ Culpa autem qualiter sit videamus non solum ea 
qUiB dolo proxima est verum etiam quae levis est.” 

g I. n. de nautico fojn^re 4. O. 4 i that the Germans 

naut. et caup. 3. §1.4. H. depositi i. have abused their leisure by raising 
g 35 * Meermann, Thet. \ol. iv. 51. unprofitable subtleties on this division 
Schweppe, 3rd Ed. p. 464. ^Jidtnix/ie of the culpa. It is a vain logomachy, 
RtchttgachiehU. but I think the jiassages I have cited 

* n. 1. 14. 17. § 3. bear out the old view. Muhleubruch, 

’ “Magna negligentia culpa est, p. 343. 
magna culpa dolus.” H. dev. S. as6. ' “Gcneralitcr quotiescunque non 
^ “Utrumque genus cu1[>sq v.arie fit nomine pupilli quod quivis pater- 
appellatur, voluti negligentia, desidia, familias idoneus facit non videtur de- 

segnities, incuria, nimia Securitas, femli." II. 26. 7. 11. And see the 

im(>eritia, inertia, infirmiUs, impru- remarkable passage which might have 
dentia, siraplicitas, rusticitas, ineptia.” been quoted over and over again in 
n. ad L. aq. 8. ct 30. i 3. our courts. H. 9. 2. 30. g 3. 
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The levissima, n. 9. 2. 44, “In lege Aquili 4 et levis- 
sima culpa venit.” 

The rules as to the responsibility for the “culpa” 
varied according to the nature of the contract'. 

1. Where the chief benefit fell to the share of 
one of the parties, he was responsible for every 
degree of “culpa',” the other for the “culpa lata” 
only. 

2. Where the benefit was equal, and in cases 
arising from the right of holding and enjoying the 
property of another, any degree of culpa made the 
person guilty of it (civilly of course) responsible*. 

3. From partners*, and from a husband in the 
administration of his wife’s dower, that degree of 
care only was required, which they were in the habit 
of applying to their own affairs. 

4. A person who undertook the management 
of another person’s affairs, although he derived no 
benefit from his employment, was responsible for 
any degree of culpa. But they who were forced to 
undertake such a task, such as the tutor, or curatw, 
were only bound to apply the same care which they 
employed in the administration of their own affairs. 


' n. 13. 6. 5. § 5: '^in contractibus 
interdum dolum solum interdum et 
culpam pnefltamus dolum in deposito 
nam quia nulla utilitas ejus versatur 
apud quern deponitur, merito dolus 
versatur solus, nisi forte et merces— 
accessit tunc cnim...etiam culpa ox* 
bibetur...sed ubi utriusque utilitas 
vertitur, ut in emto, ut in locato, ut 
in dote, ut in piguore, ut in societate, 
ot dolus et culpa pnestatur — com mo* 
datum autem plcrumque solam utili* 


tatem continet qus cui commodatur^ 
et idoo verier est. Quinti Mucii sen- 
tentia exiatimantis et culpara pnestan- 
dam et diligentiam.*’ 

* n. 44. 7. I- § 4: ''ille qui mntU" 
am acccpit...exactisairoam diligentiam 
custodiendie rei pravtare compellitur, 
nec Bufficit ei candem diligentiam, ad* 
hibere quam suis rebus adhibet, si 
alius diligentior custodire potucrit.*' 

* bust. 3. 15. 9. 
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Tlie heirs of such persons were responsible to 
the extent of the property of the deceased, for the 
dolus, and such degrees of culpa as would have 
made him liable. 

The burden of proving the culpa lay on the 
person alleging it*. But if the defendant, admitting 
the loss of the thing for which he was responsible, 
declared that the destruction of it was not owing 
to any fault of his, it lay upon him to disprove his 
liability. 

Mora, or unlawful delay, is connected with the 
topic of dolus and culpa; it is the neglect to per- 
form a particular action within the time required 
by law. 

The creditor who refused to receive payment’, 
and the debtor who failed to make it, were “in 
mord.” If there was a valid reason, justa causa for 
the delay’, the person who would otherwise have 
incurred the consequences of mora was exonerated 
from them. 

The “mora” began sometimes from the mere 
operation of law, whence the well-known maxim 
“ dies interpellat pro homine*,” sometimes from the 
particular act of the adverse’ party. It was, how- 


^ Cod. de pub. 13. Cod. de edcndo 
4. Cod. de pign. act. 5. II. 19. 7 . 9. 
§ 4. n. de probat. 19. 

9 “Nisi forte per prorauBorem ete- 
tcrit quo minus suo die solveret aut 
per cretlitorem quo minus acciperet, 
etenim neuter eonim frustratio sua 
prodesse debet.” IT. mandati 37. “Si 
ea obtulerit oreditori et ille sine justA 
causA ea accipere recusavlt.” IT. 72. 


de solut. 

* “ Non enim in morA est is a quo 
pccuni^ propter exccptionem peti non 
potest.” “Sciendum non omne quod 
optimA rations flat, morse adnumeran* 
dum.” IT. de usur. 3i. 

* Donellus, Comment. i6. c. a. § 2 . 
Noodt, de fcenore et usuris, Lib. 3. 
c. 10. 

® “ Mora fieri intelligitur non ex re 
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ever, rather a question of fact than law*. “ Mora*” 
might be purged by the debtor’s offer to pay “ ante 
ritem contestatam®,” by the tacit indulgence of the 
creditor, by his express permission, by novation, by 
payment*. 

The consequences' of “mora” were, that the risk 
(periculum) of the thing in question fell upon the 
person guilty of it ; that the debtor became liable 
for profits and interest, that he was liable for the 
penalties of a stipulation ; on the other hand, the 
debtor, after giving due notice to the creditor, might 
obtain payment for the keep of a slave whom the 
creditor had refused to receive, and by abandoning or 


Bed ex penonA, id eet ai interpellatus 
opportuDO loco non solvent.” Voet, 
Comment, ad Pand. Lib. 72 , tit. i. 

^ “D. Pius Tullio Balbo rescripait 
an mora facta intelligatur Deque con* 
stitutione ullA neque Juris aoctorum 
quffistione decidi posse cum ait magia 
fEMti qoam juris.” n. de usuris 3a. 

* '‘Stichi pfomissor post moram, 
offerendo purgat moram certe enim 
doli mali ezceptio nooebit ei qui pecu* 
niam oblatam acdpere noluit.** II. de 
verb, oblig. 73. § ult. 

* *^Si insulam fieri stipulatua sum 
et trausierit tempua quo potueria fa* 
cere quamdiu litem oonteatatus non 
sum posse te facientem liberari placet, 
quodsi jam litem conteatatus aim nihil 
tibi prodeese si edifices.” II. eod. 84. 

* **Si Sticbum dari stipulatus fue* 
rim et cum in morA promissor esset, 
quo minus daret, rursus eundem stipu* 
latus fuero dosinit periculum ad pro- 
miasorcm pertinere, quasi morA purga* 
tA.” n. denov. 8. “Novationo factA 
non committitur atipulatio.” i%. 15. 


* *'Si mora per mulierem fit quo 
minus dotem rociperet dolum malum 
duntaxat in eA re maritua pnestare 
debet.” II. 24. 3. 9. *‘Hlud scien- 
dum est cum moram emtor adhibere 
ccepit jam non culpam sed dolum ma- 
lum tantum prmatandum a venditoro.” 
n. 18. 6. 17. *‘Si post divortium res 
dotalea deteriorea facts aint et vir in 
reddendA dote moram fecerit omni 
modo detrimentum ipse praestabit.” 
IL U4. 3. 7 $, § ?. ** Stipulatus sum 
Damam aut Erotera servum dari 
quum Damam dares ego quo minus 
acciperem in morA fui mortuus est 
Dama an putes me ex stipulatu actio- 
nem habere? Respondit...non...nam 
...si per debitorem mora non esset quo 
minus id quod debebai solveret, con- 
tinuo eum debito liberari.” II. 45, 1, 
105. “Sipereraptoremsteterit quo mi- 
nus ei mancipium traderetur pro ciba- 
riis per arbitnim indemnitatem posse 
servari...dixerunt.” II. 19. i. 38. 

IT. 4. 7 , 14. § II. 

n. 45. I. 135: ^'si non multo post 
obtuUsset,” &c. 
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depositing, or pouring away (as in the case of wine 
ill casks) the article in his possession, exonerates him- 
self from aU responsibility. If both buyer and seller 
had been guilty of “mora',” he who had last been 
guilty of mora, things remaining as they were, if the 
other was willing to perform his part, incurred its 
responsibilities. “Si per emtorem mora fuisset de- 
inde cum omnia in integro essent venditor moram 
adhibuerit . . . sequum est posteriorem moram vendi- 
tori nocere’.” 

ID QUOD INTEKEST— THE DIFFERENCE*. 

Whatever damage entitling you to a legal re- 
medy you suffer from the unjust conduct of another 
man, whether it be because he has not done what he 
ought to have, or he has done what he ought not 
to have done, went under the name of “ ejus quod 
interest;” so we read, “Id quod interest non solum 
ex damno dato constare sed ex lucro cessante*.” 

LEGAL VALUE OF FACTS. 

Everything arising from human will and inten- 
tion falls under the head of facts; and in that sense 
they are opposed to accident. That which is done 
by a being destitute of reason, by a maniac, or one 

^ n. 19. I. 51. Btitntiunem petere juro perfecto poa- 

* IL de peric. et comm, rei Tond.17. sumua.'* II. ratam rem haberi, 1 . 13. 
apud Meermann, Thttaur. T. 3. ** In tantum competit in quaniam mea 

^ Matth. Magnus de co quod inter- interfuit, id est quantum mihi abest 
eet, Lib. Donellus, Comment. Lib. quantumque lucrari potui.** II. ad 
26. Sensu generali quidquid amisi- Leg. Ag. II. do damn. Infec. It. 4. § 7. 
mus facto alterius injusto cujuaque re- * Cod. 7. 47. 
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intoxicated, is considered the effect of accident*. Mere 
thoughts and intentions followed by no act are held 
as nothing in law: for “ cogitationis poenam, nemo 
patiturV’ our intentions are so far important as they 
are revealed by an act, to which they give significa- 
tion®. No law commands what is impossible^. The 
chief division of acts is into those which are and 
those which are not lawful. Under the head of 
unlawful are comprised not only acts done against 
law, or in fraud of law, but all that are contra 
bonos mores, and against the rights of others: no 
one can profit by an unlawful act, and every one is 
liable to compensate the injury he has inflicted upon 
another. 

Of those which are lawful, the physical act is 
the main ingredient, sometimes the legal character. 
Possession belongs to the first class; and as this is 
of great importance in Poman law, I will now 
proceed to the consideration of it. 


1 ''Impunc puto admittendum quod 
per farorem alicujus acddit quomodo 
si casu aliquo sine facto persons id 
accidisset/’ IT. i 6 , 6 i. II. 48. 16. 
I. §3: *'incipit qusrere qua monte 
ductus ad accnsaUonem processerit/* 
&c. ''Incoosultum calorem calumnim 
vitio carere/' eod. § 5. 

* IT. 48. 19. j8 . 

• n. 50. 16. 54; ''sane post vetc- 
rum auctoritatem eo perventum est ut 
nemo ope videatur fecisse nisi et con- 


silium malignum habncrit, nec consi- 
linm habuisse noceat nisi et factum se* 
cntum fuerit.’* II. 50. 16. 218: "ver- 
bum facere omnem omnino faciendi 
causam amplectitur.” " Nemo ex suo 
delicto meltorem conditionem suam 
facere potest. ** II. 50. 17. 134. § i, 

* n. 38. 7. 16. eod. ao; **diwaros 
conditio pro non scripts babenda est.” 
n. 45. I. i6. § 61. 

47 - » 5 - S' 

47 * 3 * * 5 - § »• 
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The difficulty of defining possession arises from 
the simplicity of the notion : it is hard to use words 
which do not obscure an idea that is intelligible to 
every one; and accordingly elaborate treatises have 
been written on the subject much to the benefit of 
their authors, and very little to the improvement of 
jurisprudence. 

Every one understands that when he enters his 
friend’s house on a visit he is not taking possession 
of it'. Every one understands when he leaves his 
town-house for his summer-house, that he does not 
abandon the possession of the former. Every one 
understands that possession may be one thing, and 
the right to possession another. Every one per- 
ceives that cases may be put in which the physical 
occupation of Caius is the possession of Titius*, and 


^ n. 41. 2. Donellus, &c. Sa- 
vigny, Jtecht da BetUzet. IT. 43. i. 
Init. 4. 13. n. 43. 16, 43, 17, 43. »6, 
43* 31- ^‘Qui jure familiAriUtis amici 
fundum ingreditur non videtur poesi- 
dere, quia non eo antmo ingressua eat 
ut poasideat licet corpore in fundo sit.’* 
II. 41. I. As to the traditio “ longa 
manu” and **brevi manu,” see II, 
hoc tit. I. II. and n. 41. i. 9. § 5. 
n. 6. 2. 9. § I. II. IQ. I. 9. § 9. n. 
Qi, 2. 62. n. 18. r. 94, ‘‘Non eat 


enim corpore et actu neccsse appre- 
hendere poeaeeaionein, sed etiam oculia 
et affectu et argumento esse cas ree 
quee propter magnitudincm pooderis 
moveri non possunt, ut columnas, nam 
pro traditis eas haberi si in re pnesenti 
consenserint et vina tradita videri cum 
clavee celhe rinariie emtori tradiUe 
fuerint. ” Sav'gnj', Recht det BesiUes, 
14—18. 

* ** Poftsessio per procuratorem igno- 
rant! quceritur.” 11 . 41, q. 49. § Q. 


r 
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that in a legal sense ‘ (as in the case of peculium in 
the Roman law, or of a distant inheritance which 
has fallen to him) Titius may possess property of the 
existence* of which he is unconscious, and therefore 
that the maxim, “adipiscimur corpore et animo 
neque per se animo, aut per se corpore,” though of 
general use is not of universal application. It is so 
far true that the grasp of a maniac* does not make 
him possess the thing he holds, and that the wish 
or intention of a miser does not give him possession 
of the property of his neighbour. 

There were under the Roman system* two rights 
peculiar to civil as distinguished from natural pos- 
session; one the right given to the possessor of 
claiming the protection of the interdicts to maintain 
or restore possession*: “interdicta quse possessionis 
causam habent to obtain • which nothing beyond 
the fact of possession and the animus possidendi 
were requisite’. 


**Alium poeseesorom ministerio mco 
facio.** Procurator alientB pnsacs- 
sioni pnestat ministorium/’ IT. 41. 7. 
18. 

* **QuflB8itum est cur ex peculii 
causft per eervum ig^orantibus posses* 
Bto acquireretur — Dixi utUitatis caus& 
— receptum.” IT. 41. 2 . 44. § 7 . 

• Se© n. 41. 7 . 15. 40: *'quod ner- 
TUB vel procurator vet colonus teneat 
dominuB videtur possidercj et ideo his 
dejectis ipse dejtoi d© possessione vide- 
tur etianisi iguoret eos dejectos per 
quos possidebat.” II. 43. 16. i. 77 . 
** Procurator, si quidem mandante do*> 
zsino rem emerit, protinus illi adquirit 
possessionem/* 41. 7. 42. § 7 . IT. 

^ ** Furioaus et pupillus sine tutoris 
auctoritate non possunt incipcrc pos* 


sidero, quia affcctionem tencndi non 
habent, licet xnaximo corpore suo rem 
contingant ; sicuti si quis dormienti ali* 
quid in manu ponat." IT. 41. 7. i. § 3. 

Savigny, RecM de* JJcsiizes Thimit, 
VoL HI. p. 44. Warkbnig, 744. Vol. I. 

4 (< Possessio plurimum facti habet.** 
Papinian, II. 46 — 19, and see the law 
Peregre profecturus, II. 41. 7, 44, 
^'Possessio non tantum corporis sed 
et juris est.** H. de acq. et amitt. 
poss. 49. § I. 

® n. 43. I. 7. § 7 : “ Omnis do pos- 
sessione controversia aut eo pertinet 
ut quod non possidemus nobis restitua* 
tur, aut ad hoc ut retinerc nobis Uceat 
quod possidemus.'* II. 43. 17. i, § 4. 

^ Separata est causa possessionis 
et usucapionis; nam vero dicitur quis 
8 
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Tlie other right* was that of usucapio, or ex- 
changing by lapse of time a precarious for a perma- 
nent title. For this another element was requisite”, 
i. e. “ bona fides.” 

For these purposes possession was distinct from 
property, and the possessor, however weak his title, 
was protected* against a wrong-doer: "Adversus 
extraneos vitiosa possessio prodesse solet*.” 

The Roman lawyers were careful to keep the 
right of the possessor distinct from that of the right 
to the ]|)roperty. The Enghsh law has confounded 
both — absurdly. Before the question as to the pro- 
perty was decided, the Roman magistrate* settled 
the preliminary point on whom the burden of dis- 
proving the argument from possession was to be 
cast, and who was to enjoy the benefit of the pre- 
sumptions which it furnished. TJlpian gives the 
instance of a widow dispossessed forcibly of an estate 
given to her by her husband during the marriage. 
The gift was invaUd, but the widow had a right to 


emisse, licet malA fide, quemadmodam 
qui sciens alienain rem emit pro emp- 
tore possidet licet usu non capiat.’* 
n. 41. 4. 7 . § 1. Jnst. de usucap. 3. 
6: ** Jure civUi con^titutum fuerat ut 
qui boD^l fide ab eo qui dominus non 
erat, quum crediderit eum dominum 
eese, rom emerit. . . is earn rem si mobilis 
erat anno ubique, si immobilis bien* 
nio tantum in Italico solo usucapiat, 
ne rerum dominia in incerto csseiit.” 

^ *^Sa bonne foi lui tient lieu de 
titre.” Doraat. L. 3, § 3. 

• “Quod ait Prsetor in interdicto, 
nee vi, noc clam, nec prccario alter ab 
altcro possidetis, hoc eo pertinet ut si 
quis poesidet vi aut clam aut precario, 


St quidem ab alio protit ei potsatio, si 
vero ab adversario suo, non delieat 
eum propter hoc quod ab eo possidet, 
\dncere — has enim possessiones non 
del)ere proficerc, palam est.” IT. 43. 
17. 1. §9. 

® n. 41. 1. lex uU. : “nihil com- 
mune habet proprietas cum {loseea* 
sione.” IT. de pom. a. vel arm. ii. § 3 : 
“Proprietas et possessio misceri non 
debent.” lex ult. eod. Savigny, Recht 
det Bet. a — 4 . 

* Ordonnance 1667. tit, 38. art. 4 et 
4. Tlie p<^titoire could not be brought 
forward till the poasmsoiro had been 
decided. 
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the interdict for restitution: “Si maritus uxori do- 
na vit, eaque dejecta sit, poterit interdicto uti‘.” 

The interdicts framed to establish* disputed pos- 
session were two : the one, the “ uti possidetis,” which 
applied to immoveable; the other, the “utrubi,” 
which applied to moveable property. “ If,” .says the 
Digest, “ the litigants claiming property do not agree 
which ought to enjoy the advantage of possession, 
‘possessoris commodoV it must be determined by the 
interdict.” The interdict “uti possidetis” could not 
be brought after a year from the time when the right 
to bring it first occurred. 

The interdicts “ recuperandm possessionis” lay 
against him W’ho had acquired possession, vi, clam, 
or precario. They were therefore three. The inter- 
dict de vi^ lay where there had been violence, whe- 
ther by acts or atrocious threats. It applied to 
things moveable and immoveable. It must be 
brought within the year for the recovery of posses- 
sion, but might be brought afterwards for the profits. 

By it the person ejected was restored to his ori- 
ginal possession, and obtained damages for the injury 
he had sustained. 

The interdict “de clandestina posses.sione''” la}- 


* n. de vi et vi annata, i. § lo. 

* n. 43. 17. uti possidetis. II. 43. 
31. Utrubi Cod. 8. 6. Savigny, R. df* 

37' 39- Gaius, 4. 150. Rates apud 
399=499. Meermann, 7. 495 = 539- 

* n. 43. 17. § 1. 3 : “ intra annum 
quo primum experiundi potestas fue- 
rit, agero permittam.** II. de a. v. arm. 
pot. I. n. de V. S. 156. 

* “Unde tu ilium vi dojecisti aut 


familia tua dcjecit de 00, qua*quo ille 
tunc sibi habuit, tantummodo iotra 
annum — post annum de eo, quod ad 
eum qui vi dejecit pervenerit — judi- 
cium dabo.’* n. de vi et viarmaUl, i. 
Cicero pro C(tcin. 31, 35. 

Possession of minerals in the tenant 
though property in the lord. Kcj'so 
V. Power, 2 Ell. and B. 144. 

* **Clam possidere eum dicimus qui 

8 — 2 


Digitized by Google 


ROMAN PRIVATE LAW. 


IIG 


[CII. 


against Lim wLo had furtively obtained possession 
without the knowledge of his adversaiy. 

The third interdict, “ de precario,” lay against a 
holder at will who refused to give up what he had 
been suffered to possess: “Quod precario ab illo 
babes, aut dolo malo fecisti ut desineres habere, qua 
de re agitur illi restituas:” n. de precario, 1. 2 . It 
might be brought after the year. By it the holder 
was answerable for all the loss* sustained by the 
proprietor in consequence of his refusal to deliver it 
to him. 

Such is the general outline of a branch of law 
which has much engrossed the attention of the Ger- 
man writers. Paulus states truly that it is the root 
of property: “Dominium rerum ex naturali posses- 
sione coepisse*.” The forty-fourth law of the 41. i. 
chapter of the Digest illustrates the subject most 
scientifically’. So does the law declaring that if 
the creditor holding a pledge lets the pledge to the 
owner of it, the creditor is still the possessor: “Cum 
et animus mihi retinendi sit et conducenti non sit 
animus possessionem apiscendi,” in which the ques- 
tion is made to turn altogether on what in the 


furtive ingreesua eat poasessionem ig- 
norante eo quein tihi controvoraiam 
faoturum suspicabatur et ne faceret 
timebat.” II. de a. v. a. pees. 6 . Cu* 
jaciua, Oba. 9. 33. Briaaoniua (U 
Form, 3. c. n. Niebuhr, 7 . 370. 

^ Plane post interdictum editum 
oportebit et dolum ot culpam et om* 
nem caueam venire, nam ubi inonuu 
quia fecit precario omncm causani 
debebit constituero.” IT. eod, 3. 5. 

PosBcmio— jus poBsesaionU animtui 


sibi kabendi. 

Effocts of possessio, by the Civil 
Law. I. Ueucapio. 7 . Interdicta. 

Genera summa : civUU; poBsessio 
(simpliciter). Posaeasio naluralii. 
Other divirions of poBsessio : 
borne = malio fidei, 
veras = quasi, 
juste ^vitioBce, 

Boparate ^ joint. 

* n. 41. 1. r. I — 3. 

> n. 13. 7. 37. 
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schools is called the subjective element, which should 
be compared with Papinian’s law as to the inefficacy 
of the right of Postliminium to restore an inter- 
rupted possession, because “ possessio plurimum facti 
habet'.” In the following remarks the reader will 
find the topic examined in more detail. 

Possession contrasted with property is a question 
of fact, as the latter is of law; but a fact which 
“ plunmum ex jure mutuatur," is mainly qualified by 
law. 

It became necessary for the Romans to lay down 
accurate rules concerning it on account of the “ usu- 
capib” given by the civil law, by which possession 
ripened into property, and of the interdicts granted 
by the Prajtor for the protection of the mere pos- 
sessor. 

The mere corporeal detention of an object did 
not necessarily constitute possession. 

He was the possessor who held the thing “ cor- 
pore et animo,” ^eairo^ovroi, in the words of 

TheophQus. The “fur” and the “prsedo” might 
possess’. But as the “animus” of the owner was 
wanting, neither the “ usufructuarius,” nor the “su- 
perficiarius’,” nor the “conductor,” nor the “com- 
modatarius’,” nor the “ depositarius’,” nor the “ pro- 
curator’,” nor the “qui ex edicto Praetoris in pos- 


^ n. 4. 6. 19. 

* The passage which seems to coo- 
tradict this, H. 47. 3. i, only says 
that the maUe fidci possessor could 
not bring the ** furti actio/' which gave 
the double value. This is perfectly 
consistent with what I have stated, 
and indeed is a corollary from the 


admirable law, IT. 50. 17. 134: '^ne* 
mo ex suo delicto meliorem causam 
suam facere potest.** 

* II. 13. 6, 8. 10. 37. II. 

* n. 43. 1. 12. 

* 43. 16. I. § 32 : ''quod servus 
vcl colouus vcl procurator tenet domi- 
nus videtur possidere," &c. 
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sessionem missus est,” could possess. But the inter- 
dict was granted, “ singulari jure,” to the “ creditor 
pignoratitius the “ emphyteuta',” to him “apud 
quern ^ res deposita est,” if it was so agreed; to him 
“ qui precario* rem rogavit,” unless it was otherwise 
covenanted. 

Savigny, in his celebrated treatise, dividing pos- 
session into naturalis and civilis, draws this distinc- 
tion between them. 

Possessio civilis, he says, is the possessio which 
ripens by means of the usucapio into property. 

Possessio naturalis is followed by no such conse- 
quence. 

There are two kinds of the possessio naturalis: 
either it is such a possessio as elicits the interdicta 
in its defence, possessio per eminentiam; or it is not, 
and then, according to the view I take, it is possessio 
in a more narrow and ordinary sense. 

The Possessor civilis is he who unites corporeal 
apprehension or detention with the animus domini. 

The Possessor naturalis is he whose detention is 
a merely physical act, not qualified by any such 
legally recognized intention: e. g. if the thing be 
extra commercium, if he hold in another name as 
colonus, &c., in this case there is only the “res 
facti qu® jure civili infirmari non potest*.” The con- 
clusive passage against the view of Savigny is, 
“Quod vulgo respondetur, causam possessionis ne- 


> II. 41. 4- I'- 
41. 3. 16. 

= II. 3.8. 15. s I. 
” II. 16- .1. 17. 1. 


* n. 43. 20 . 4. § 1. 

43. 16. 6. § 3. 

* II. 41. 3. I. § 4. Vangt-Tow, Vol. 
I. p. 369. 
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minem sibi mutare posse, sic accipiendum, at ut 
possessio non solum civilis sed etiam naturalis intel- 
ligatur; et propterea responsum est ncque eum apud 
quern res deposita aut cui commodata est lucri faci- 
endi caus4 pro hierede usucapere posse.” 

Xbe common doctrine that no one can alter the 
origin of his possession is to be understood as apply- 
ing not only to civil, but natural possesion; and 
therefore it is laid down that neither the holder of 
a deposit, nor he to whom a thing has been lent, 
“lucri faciendi causa,” can have the right “usu- 
capere pro hserede.” The argument arising from 
this text is rendered irresistible by the passage cited 
below, which seems to me irreconcilable with the 
view of Savigny*. 

He is ejected, says Ulpian*, who possesses, whe- 
ther civiliter or naturaliter, and in either case may 
apply for the interdict “ de vi.” If the wife be ejected 
from an estate given to her by her husband®, she 
may (though the gift be invalid) obtain this inter- 
dict : not so the colonus. 

The wife, the natural possessor, holding in her 
own name, could, because there was no true pos- 
sessor in whose name it could be obtained, against 
a mere wrong-doer. 

The colonus, being neither natural nor civil pos- 


' n. 41. 3. 33. § I, and BC6 Cans' 
scholia on Gains, p. 265. 

* n. 43. 16. I. §9, 10. Vangerow, 
' 273 - 

® II. 43. t6 . I. § 10, So Paulus 
says, if I order the vendor of a thing 
I have bought to give it to my wife, 


and he delivers possession of it in 
conformity with my direction, he is 
exonerated ''quia licet ilia jure civili 
possidere non intelligatur certe tamen 
venditor nihil habet quod tradat.” 
n. 24 , j. 26, 
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sessor, could not, because the landlord, the true pos- 
sessor, was the person to obtain it. 

This appears to me to illustrate my position. So 
a slave' could not have the “ animus domini,” 
therefore not the civilis possessio, of his peculium; 
but he might have the naturalis possessio of it. . 

It may be said, perhaps, to evade the diflSculty, 
that wherr a legal representative takes possession of 
an object for Caius, without his knowledge, Caius 
must be supposed to have a general will to ratify 
the act. 

The “colonus,” the “ inquilinus,” the “deposi- 
tarius,” are “ in possessione,” but they do not possess, 
for the “animus sibi habendi” is wanting to them. 

The “possessio corpore*,” says Pomponius, may 
be in one man, and the “possessio animo” in another, 
at the same time. 

Thus, although possession and property were, as 
we should bear in mind, fundamentally different 
ideas in the Roman law, yet that law did not, as 
ours has done, leave the idea of possession loose and 
fluctuating, but imparted to it altogether, as far 
as it could, legal relation and character. “ Posses- 
sio,’’ says Papinian, “ non tantum corporis sed juris 
est\” 

The slave — the captive — the person who had 
undergone the “maxima capitis diminutio,” could 
not have the “ animus domini neither could the 
“infans,” or the “furiosus,” unless with the consent 


* 11.45. I. 38. 7: “quamvifl civili dum eet.” 
jure servus non possideat tamen ad ® IT. 43. 76 . 15. §4. 

naturalem possessionem hoc referen* ^ II. 41. 3. 49. § 1. 
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of the tutor or curator'. The “pupillus” might, if it 
was for his benefit. 

The object of possession must be corporeal; it 
must be the whole, where the parts have no inde- 
pendent existence, as in the case of moveables, “ in 
re mobili”...“nunquam enim pro diviso possideri 
potest".” 

Part of an estate might be taken into possession, 
in the name of the whole. Actual contact with the 
object was not necessary ’ ; it might be symbolical; 
“ vina tradita videri quum claves cellse vinari® em- 
tori tradit® fuerint;” it was enough if the power of 
dealing with the object was given<; “manu longa 
tradita.” Sometimes the will of the original owner, 
without any delivery, was sufficient to transfer pos- 
session of a thing actually in the custody of an- 
other". 

The will to possess must have a definite object. 

“ Incerta pars nec tradi nec usucapi potest®.” 

“Incertam partem rei possidere nemo potest^.” 

More than one person could not at the same 
time possess the same thing®. 


1 Infans possidere recie potest si 
tutore auctore ccepit nara judicium 
infantis suppletur auctoritato tutoris/’ 
II. 41. 2. 31. § 2. 

* IL 6. T. 8, otherwise in the cose of 

land. . 

n. 41. 4. 26. 

41 - 3. 23- 
4*. 3- 30. I. 

* 41. 2, I. § 2i. So ** claves honor’* 
gave the '*mercee” therein lying to 
the buyer* II. 41. i. 9. 6. 

* “ Pecuniam quara mihi debes aut 
all am rem si in conspectu meo ponere 


te jubeam efficitur ut et tii statim 
libereris et mca esse incipiat,** 3 tc. 

n. 46. 3. 79. 

» n. 4f. I. 9. § 5. 
n. 11. 1. 9. § 9. 
n. so. 17. 76. 
n. 41. 7. 34. 

* n. 41. i. 76 . 

’’ 41. 7. 3. § 7. 

' n. 4. 1. 7 . 3 . 5. 
n. 13. 6. 5. § 15. 
n. 43- 17- 3- 
n. 43. j6. 15. § 4. 
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On the other hand, the mere naked fact of pos- 
session gave the possessor certain rights, “justa 
enim an injusta possessio sit in hoc iuterdicto,” the 
uti possidetis, “ nihil refert — qualiscunque enim pos- 
sessor hoc ipso quod possessor est plus juris habet 
quam ille qui non* * * § possidet’.” 

So the “ Praedo” stood in the light of a pos- 
sessor; “qui interrogatus possideat responsurus sit 
quia possideo; nec uUam causam possessionis pos- 
sit dicere®.” Whether the possession was just or 
unjust turned upon the “causa.” Of unjust pos- 
session there were three causes : clam — vi — precario. 
Tlie possessio which became property through the 
usucapio, required a “justus titulus,” a “bona fides” 
in the possessor, and a thing capable of “usucapio.” 
This “possessio ad usucapionem” was called “civilis 
possessio,” and opposed to the “naturalis possessio*.” 
There might be several “cans®’” of possession. 
But the possessor could not change the causa; 
“nemo sibi ipse causam possessionis mutare potest®.” 
The result of what we have been considering 
leads us to the conclusion that the differences be- 


* n. 43- '7- »■ 

• 41- 1 - sfi- 

* But the malsB fidei possessor 
could not bring the ‘*furti actio,” 
which gave the double value of the 
thing, n. 47. 7 . i: “sednemo de 
iraprohitate surt consequitur actio- 
nem,” which taken with 50. 17. 134. 

§ T, is, I think, in this way reconcile- 
able with the other j^assages I have 
cited. 

* n. 5. 3. II. I. 

12. 13. 

* 11 . 43. 16. I. ? 9 : “JDi'jicitur is 


qui possidot sive civilitor sivo natu* 
raliter poesidet.” 

n. 10. 4. 3. 15: "Sciendum est 
adversus posscssorem hUc actionc (ad 
exhibendum) agendum, non solum 
cum qui civilitor sed et eum qui 
naturalitcr incumbat possessionL” 

® "Nec enim sicut dominium non 
potest nisi ex unit causil contingere 
ita et jK)8sidere ex unA duntaxat causil 
posaumuB.” IT. 41. 2. 3. 4, 

® IT. 41. 2. 3. § 19: for the expla* 
mation of the rule, see O. 41. 3. 33. 
^ I. 
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tween “dominium” and “possessio” are, first, that 
possession, though in its effects a consequence or 
question of law, is considered in itself a question 
altogether of fact. Secondly, the mere will of the 
owner did not in all cases displace the “ dominium,” 
e. g. if the person to whom a gift was made was 
unable or unwilling to accept it. 

In the mean time, if the reader will refer to the 
remarkable law of the Pandects, 6. i. 9, he will see 
how careful the Roman jurists were to guard against 
all these subtleties (which would have been so eagerly 
Uid hold of and encouraged in our courts, as a means 
for exasperating chicane and protecting violence) from 
interfering with substantial justice. Ulpian says, 
“ It shall be the duty of the judge in this action,” 
the rei vindicatio, “ to ascertain the fact, an reus pos- 
' sideat,” then he enumerates several instances in which 
it might be said that the person having the physical 
power to give up or retain the thing, did not techni- 
cally possess it. “But I,” said Ulpian, “am of opi- 
nion that the thing may be effectually claimed from 
all who hold it, and in the power of whom it is to 
give it up,” “ ah omnibus qui tenent et habent resti- 
tuendi facultatem peti posse,” — admirable words, 
which sweep away all the cobwebs under which 
chicane conceals its desire of trifling with truth and 
right'. 


' So tho ** exhib.” H. lo. 4. 3. 

I 15- 

Contmat this with the pettifogging 
which at once restored all the quib* 
bles about the legal estate that had 
ruined so many families in eject- 


ment. The trust estate shall not," 
said Jjord Mansfield, ** be set up in an 
ejectment to defeat the title of the 
cestui <[uo trust in a dear case." Doo 
V. Pott. Douglas, 700. That it should 
have been necessary to lay down such 
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On the contrary, possession resting on fact ceases 
where the will is withdrawn. Thus Paulus tells us 
that the husband ceases to be the possessor of any 
thing he has given to his wife, though such gifts 
were by the Roman law void, “quoniam res facti 
jure civih infirmari non potest 

It follows that “dominium” might be acquired 
without possession, for if an inheritance was accepted 
by the heir, all the hereditary rights accrued to him, 
but not possession: “Possessio tamen nisi natu- 
raliter comprehensa ad nos non pertinet*.” An ex- 
ception was made in favour of the “usucapio,” 
which the heir was allowed to take up and to com- 
plete, “ quia possessio’ defuncti quasi juncta descen- 
dit ad hseredem et plerumque nondum ha 3 reditate 
aditA completur.” 

Possession is natural or civil; natural, the phy- 
sical detention of an object without the right or 
animus of the owner ; civil, the detention sometimes 
not physical of a thing ex justd causd, and with the 
“animus dominie” 


a rule in the latter half of the i8th 
centary in England shews the sad 
condition of our jurisprudence. Still 
more charactenstic of our narrowness 
is it that immediately after Lord 
Mansfield’s death it became law 
again, that the trust estate should 
be set up for “that sole purpose.” 
Our folly in matters of jurisprudence 
is almost incredible ; I do not mean 
the folly of the “scorticanti,” but of 
the larger half into which the species 
is divided, the “ scorticati.” 

* n. 41. s. I. § 4. 

3 n. 41. 2. 23, 


> n. I. 9. 

n. 4. I. 3. 1. 3. 3, “ naturalia pos- 
sessio.” 

n. 43. 18. § 9, 10: “Dejicitur is 
qui poasidet sivo civiliter siyo natu* 
raliter.” 

* n. 4T. 2. 10. X. In the eye of 
the law the “animus domini” does 
not exist, whatever may l>e the pur- 
pose of the holder ; e.g. if the thing 
be “ extra commorcium,” a deposit. 
Vangerow, Vol. i, p. 270. 

n. 43. 16. I. 9. § 10. 

C4. !. 26. 

“Saltus bybemos xestivosque ani- 
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The character of the will is described by Tlieo- 
philus as ^fO’iro^oi'Toy Sta<f>opd Tov KpaTeiv Kal tou 

vineaOai auTtj, on KpoTtiv ean (puiriKWi Karej^cji;, veneadai 
Se TO ^eo’TTO^oi'TOS Kare^ftvK 

PRESCRIPTION*. 

The chief advantage which the Roman law 
gave to the “ bonil fide” possessor was the power of 
acquiring a title by prescription . 

Prescription is the right which after undisputed 
possession of a thing for a time fixed by law, makes 
the thing so possessed our own. “ Adjectio dominii,” 
says Modestinus, “per continuationem possessionis, 
temporis lege definiti.” n. de usucap. 3 . 

The true basis of prescription is the perishable 
nature of man and all that belongs to him. It is 
necessaiy for the security of such a being that there 
should be a period when continued enjoyment should 
be the proof of right, and when the death of wit- 
nesses or the loss of documents should not impair 
his title to his estate, or deprive him of the means 
to resist an antiquated demand. “Usucapio fundi,” 
says Cicero, “finis solicitudinis ac periculi litium.” 
“It exists,” says Gaius, § 44, “ne rerum dominia 
divitiis in incerto essent.” “Usucapio rerum,” says 
Neratius, “ constituta est ut aJiquis litium finis esset.” 

mo posudemus quamvis certia tempo- 
ribiia e<w relinquamuB." n. 41. 7. 3. 

If. Ad 19. Just. § 4. 7. 3. § 39. £a- 
iilii, 50. a. 61.* 

^ ^'Alixid eflt posaidere, aliud in 
posaessione esse ; denique rei aervambo 
caua&, legatorujD, damni infecti, non 
poaaident sed sunt in poeaesaione cus- 
todise caus&.*’ 


ij ToO TpdyfMLTOt 
Karox^' «orA 3^ rovt y6fiov$ ^9Tt 
3e<rT6forTOf Karox^. Syn. Basilic, edit. 
aecund. p. 431. cit. apud Vangerow, 
p. 570. 

* ^'Ilnmanogeneri patrona preacrip- 
tlo.** Caasiodorua. ^^VetustaaqusBaem* 
per pro lego babetur variorum minuen- 
darum Bcilicet litium causfi." H. 39.3. 3. 
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Arbitrary in its tenn, it is fixed in its principle, for 
it rests upon the same basis with society itself; that 
compromise between occasional wrong and general 
right which is inseparable from the condition of a 
finite being. Therefore we may dismiss altogether 
the trivial topics in support of it which were urged 
in the decline of Roman jurisprudence', and which 
attorney-made judges, strangers to that and every 
other branch of knowledge, have with wonted per- 
verseness picked up at second hand, and repeated to 
shew their learning, such as “ vigilantibus non dor- 
mientibus,” &c., and place this most beneficent doc- 
trine on its real foundation. It may be worth our 
while to consider for a few moments its history 
among the Roman people. 

Under the old Roman law* there were only 
certain things called “ mancipi,” which were capable 
of usucapio. Of these, moveables acquired the right 
in one year, and immoveables in two. This was 
the Law of the Twelve Tables. 

The PriBtor’s edict extended this principle under 
the name of “ long! temporis prsescriptio ” to incor- 
poreal rights, and “res nec mancipi.” The term 
which guarded the “bon^ fide” possessor was ten 
years “ inter prsesentes,” and twenty years “ inter 
absentes.” After the lapse of that period he ob- 
tained a valid exceptio against any one who claimed 
the property. 

If the possessor, after the prescribed time had 

' Which ia in the original Co<l. 40. thy of Tribonian and Baron Dunce. 
7. 2: **ut sit aliqua inter desides et * ‘^Usua authoritas fundi bienni- 
vigilantes differentia;*’ a reason wor- um, ca-terammunumannuusususest.” 
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elapsed, lost the property, an "actio utilis” was 
given to him for its recovery. "Justus Titulus” 
and "bona fides” were required to give the pos- 
sessor the benefit of this principle. 

This doctrine was partially changed under Con- 
stantine, but in the year 424, under Theodosius II., 
a law was enacted', which, with slight modifications, 
was embodied in the Code. The Code extended the 
same rule of prescription to all parts of the empire, 
and added a law that henceforth a thirty years’ 
prescription should be sufficient in all cases, with 
the exception of the action "finium regundorum,” 
a limitation that was afterwards abolished. By an- 
other law of Justinian, the thirty years’ prescription 
was reiterated, in spite of "verbosa quorundam 
interpretatio,” as the law for all suits but the " hy- 
pothecaria actio,” against which forty years were 
requisite*. The law of Justinian made three years’ 
possession a good title, "firmum jus,” to moveables. 

It appears from this historical summary that all 
suits were at first imprescriptible. That the prin- 
ciple of prescription having been applied to some, 
was gradually extended to all. Hence the phrase, 
"perpetua actio,” which at first meant an impre- 
scriptible action", came to signify an action that 
might be brought within thirty years. 

In order to found a title on prescription, the 


^ Savigny, Vol. v. p. 178. 

Cod. Theod. 1 . 11. de act. certo 
tempore, Hn. 4. 14. 

Cod. dc pnescript. 30. 7, 39. 3. 

’ Bastlika, 10. 4. aifTOKivjjrii 
Tfiirrlax, Meermann, Thes. 5 = 65, 
Donellus, 5. 4. Instil, h. t. 


Cod. 7. 40, I. § I. The Lawgiver 
complains that tbo law had been re- 
vived in many cases, '^iteratis fahulis 
sflepo recreata.” 

L. Un. C. de usucap. transfonnandd. 

* Inst, de perpetuis, 4. § 12. 
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possession ought to be a possession “ animo domini,” 
bon 4 fide, continued, peaceable, and founded on a 
“Justus titulus,” — “ animus domini,” that is, the pos- 
sessor must bold it as bis own, not as an assignee, 
or trustee, or mortgagee. A man* may possess a 
thing bona fide, though he purchases it, “a non 
domino,” even if he knew the vendor not to be the 
owner, if there was reasonable ground that he had 
the right to dispose of it, as in the case of a “ procu- 
rator,” or a “ tutor “ Bonao fidei emtor esse videtur 
qui aut ignoravit earn rem aUenam esse aut putavit 
eum qui vendidit jus vendendi habere.” 

The “bona fides” then is the reasonable belief 
of the possessor that he has acquired the property 
of the thing he possesses : thus if my agent pur- 
chase an estate for me without my knowledge, 
although I become the possessor of it immediately, 
while I am so ignorant, that possession cannot be 
the origin of a title by prescription ; “ Si emptam 
rem mihi procurator ignorante me, meo nomine 
apprehenderit, quamvis possideam earn non usuca- 
piam.” ri; de usucap. 47. 

The purchaser’ of a thing which he knew did 
riot belong to the vendor when he purchased it, 
though he has possession, has not such a possession 
as will found the usucapio. The possession founded 
on an error in fact might be the foundation® of a 
prescriptive title ^ but possession founded on an error 


1 n. 50. 16. 109. 

< Separata est causa possesslonis 
et UBUcapionia ; nam verc dicitur quia 
cmisse sed malil fide» quemadmoduru 
qui scieDs alieAain rcui cMuit pro emp- 
tore possidet licut uau non capiat.” 


n. pro empt 3 . § i. 

* ** Qui a quolibet rem emit quam 
putat ipiiius esse bonA fide emit.” De 
contrah. empt. 27. n. ii. 

* Nunquaro in usucapionibus juris 
error possesaori prodest.” 
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in law could not'. “Bona fides” was so essential 
that any one believing, though erroneously, that his 
possession was not such as to give rise to the usu- 
capio, could not prescribe for what he so possessed. 

The Homan law was satisfied if the “ bona 
fides” existed at the commencement of the posses- 
sion, “initio possessionis’,” says Papinian. “Si eo 
tempore quo res mihi traditur putem vendentis esse 
deinde cognovero alienam esse perseverat per Ion- 
gum tempus capio’.” 

The avarice of the dignified* ecclesiastics which 
as soon as they could usurp power became the 
scandal and scourge of Chiistendom, introduced a 
very important change in this doctrine. Gratian 
quotes it in the terms of the B>oman law. But two 
decretals, one in the time of Alexander the Third, 
and the other in the time of Innocent the Third, 
require a continued “ bona fides,” i. e. they require 
that during the whole time of the possession it never 
should come to the possessor’s knowledge that the 
origin of the property he held was unlawful. To 
say nothing of the condition of Europe when these 
decrees were promulgated, which must have ren- 
dered them a source of almost interminable litiga- 


^ '*8iqui8 id quod possidet non 
puUt sibi per leges iicere usucapere 
diocndum est etiam si erret non pro- 
cedore tamen usucapionem.** II. da 
usucap. 31 . 1 I . 

* n . 44. S 4. diet. tit. Cod. do 
Qsucap. transf. 7. 31. lex usuc. 
Ricberi, § 662 sq. 

’ n. de acq. rer. dom. 48. § 1. 
Julianus gives a very wide definition 
of the bone fidei exnptor, which has 
puzzlod interpreters a good deal. II. 


27 . I . 7. 5. § ult 

* Novell. 18. 7. 

Cod. 74. de sacroeanctis Eccl. Jus* 
tinian extended the time of prescrip* 
tion as against the church to 100 
years. In 491, 40 years had been 
fixed on. The abuses were so enor* 
mouB that Justinian was obliged to 
restore the old law. Nov. 131. 0. 6. 
The most efficacious of all laws made 
to check the rapacity of the church was 
that drawn up by D'Aguesseau, 1749> 

9 
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tion, as two-thirds of the soil of the continent had 
probably at one time or other belonged to the 
Church, it is easy to imagine the application of such 
a rule, and its tendency to increase the scandalous 
possessions of the clergy'. 

The onus’ of proving Dolus lay on the person 
asserting it, “ quamvis in exceptione.” 


CONTINUANCE*. 

The time required, as we have seen, was various. 
Three years were required to give a title to move- 
ables; ten years (inter pnesentes), twenty years 
(inter absentee) to immoveable property. The “ prse- 
sentes,” according to Justinian’s rule, were those 
who lived in the same province, the “absentes,” 
those who lived in another. It was not necessary 
for the possessor to hold all the time by his own 
title, he might profit by a derivative one, the heir 
might profit by the testator’s possession, the buyer 
by the seller’s, the donee by the donor’s. 

Possession might be interrupted by natural (as 


' Savigny, System, 5. 318, Another 
useful doctrine was that prescription 
did not run in times of heresy against 
the Church : ** In pnescriptioue con- 
tra ecclesiam Homanam schismatum 
toni|>ora non numcrantur/’ c. placuit. 
1. c. cum vobis. 14. c. de quarta. 4. c. 
auditis. 1 5 . c. T . nc sede vacante quid &c. 

‘*Bona fidcfl per totum prsescriptio- 
nis tempus necessaria est.*' c. ult. hie. 
c. |x>8sc88or 7. de reg. juris in 6. 

*'Komana ecclesia tribunalera prm- 
Bcriptionem contra ecclesiam non ad- 
roittit.*’ Cap. 4. z. de Praesc. Nov. 
1 1 !. c. I. Nov. 13 1, c. 6 . X. de Pnesc. 
7. 74. 8 . 


Unde oportatut qui pncscribit in 
nulla temporis parte rei habeat con- 
Bcicntiam aliense.*' Trin. 3. cap. ult. 
de Prescript. 

» II. 71 . 3. 18. I. 

Cod. 7 . 71 . 6. 

® n. 44. 3. 14. § I. "Plane tri- 
buuutur accessioncs posAessionum hia 
qui in locum aliorum succetlunt.^' 

n. 41. 7. 13. §9: n. 41- 3- *4: 

" Id tempus venditoris prodest emtori 
quo antequam venderct possedit.'* ib. 
14; "do acccssionibusposscssionum ni- 
hil in perpetuum neque gencraliter de- 
finire possumus, consistunt enim in 
S0I& fo<juitftte.’* 
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opposed to legal) and by legal causes. Naturaliter', 
by violence of man, or of natural agents, streams, 
or the sea, &c. ; nor does it signify whether the pos- 
session was forcibly interrupted by the real owner or 
not'. Civil interruption’ takes place when steps are 
taken to recover by legal means from the holder of 
the thing in question. Such is citation, “ litis con- 
testation” 


JUSTUS TITULUSn 

Justinian enumerates the following causes of a 
“Justus titulus,” i. e. of that title which might lead 
the possessor of another man’s property to suppose 
it his own. 

I. Pro emptore*, purchase. 2. Pro soluto’, pay- 
ment. 3. Pro hmrede®, supposed heir. 4. Pro do- 
nato®, gift. 5. Pro derelicto"’, thing abandoned by 
the owner. 6. Pro legato", bequest. 7. Pro dote“, 
dower. 8. Pro suo. “ Pro suo possessio" talis est 


^ ''Naturaliter iuterrumpitur pos- 
eeesio cum quis de poeseesione vi 
dejicitur vel alicui res eripUur/’ 
IT. de usucap. the excellent law 
" sin vi dejectus est perinde habendus 
est ac si possideret.** de acq. poea. 
n. 17. applies only to the spoliator. 

* Ib. "nee eo cosu quicquam in> 
terest is qui usurpaverit domiuus sit 
necne.*' IT. do reg. juris, 45. II. do 
usucap. 2 1 : if the possessor gave the 
thing possessed to the real owner as a 
pleilge or a deposit or a lease, the pos> 
session was interrupted, "neque pig- 
nus, neque locatio, neque emtio rei sue 
consistcre potest.** 

* Cod. de ann. except. 1 . Cod. 
de acqu. poss. 1. lo. CouidrM de Pa^ 
rUf 1. 13: "quiconque a joui etposs^dd 
sans inqui^tatioQ.** 

* There is an old writer on the Canon 


Law who says Adam could not have 
been turned out of Paradise unless he 
had been summoned to account for his 
conduct. 

^ InsUt. hoc tit. §§ si quis a non 
Domino. 

« n. 4f. 4. 

7 Cod. 41.5. 

’ n. 41. 5. 

•41.6. ” 4‘. 7- *'4*.8. 

“ 41. 9. 7. 76. 7. c8. 7. 19. 

” 41. fO. 

" Pignori rem acceptam usu non ca- 
pimus quia pro aliono possidemus." 
n. 41. 3. 13. "Id quod quis cum 
Buum esse existim.aret possederit usu- 
capiot etiamsi falsa fuerit ejus exist!- 
matio.** It must however be "pro- 
babilis error," II. 41. 10. 5. § i. "justa 
causa erroris," n.41. 4. ii. 

9—2 
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cum dominium nobis acquiri putamus et ex c-X caus 4 
possidemus.” n. pro suo i. 

It matters not to the “Justus titulus” whether 
the owner, from whom the thing is acquired, be owner 
from a lucrative or an onerous title, by donation or 
purchase. But ho must be owner, and not entitled 
to the possession, or entrusted with it, for a parti- 
cular purpose, consistent with, or implying the fact 
that another is the proprietor, as in the case of the 
“precarium,” “locatio*,” &c. 

Things which could not legally be possessed could 
not be prescribed for; such were things sanctao, 
sacrse, religiosoe, publicse, and “liberi homines*.” 

The “memoria operis facti®” might be proved 
by hearsay. 

Certain things were withdrawn from the opera- 
tion of the rule as to prescription, “peculium ad- 
ventitium,” Cod. 6. 6o. i. Property belonging to 
children of a first marriage, Nov. 22. 24. Fundus 
Dotalis, n. 23. 5. 16. Cod. de jure Dotium, 5. 12.30. 
These are of less importance, but to them‘ must be 
added stolen things, according to a law of the Twelve 
Tables, and the Lex Atricia (about a.u.c. 560). But 
the produce* of the things stolen were not exempted 


> n. 43. 16. 1. § 9. 

41. 2. 3. 18. 6. I I. 10. § I. 

* " Usucapionem redpiimt maxime 
res corporates, exoeptia rebus sanctis 
sacria publicia popnli Romani et ciri- 
tatum, item liberia hominibua.” n. 41. 
39. Cod. 7, 22. 3. Inst, de usucap. 
et longi temp., pneacript. i. § i. 
Cod. 7. 39. 6. 

’ n. 22. 3. 28 : "quum omnium 
bicc est opinio nec audiisae, nec vi- 


disae quum id opua Beret, neque ex iia 
audiisae qni vidissent aut audiiasent.” 
* Inat. 2. 6. 2. 3. 
n. 41. 3. 4. § 6—33. 

50. 16. 115. 

Gaiua, 2. § 45. 49. A. Cell. N. All. 
17. 7. 

’ n. 41. 3. 4. § 19. I. 10. § 2. 1. 33. 
4.S. 1-26. 

47- 48. §5- 
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from usucapio, unless in the hands of the thief. 
The young of human beings and of animals 
stolen were however res furtivje, even though the 
mother had borne them in the house of a bond fide 
possessor. 

This inherent vice in possession was however 
purged away, if the thing came back to the pos- 
session of the owner. It was not sufficient if it had 
come* to the hands of his representative without 
his knowledge. 

Or if, having been stolen from the temporary 
holder, as a procurator, or a creditor, it came back 
to his possession. 

This happened when it was so far in his pos- 
session, “ ut avelli non possit’.” 

Or if it was in his power to recover it, “si rei 
vindicandse potestatem habuerit.” 

Or if by a lawful transaction the owner trans- 
ferred the property to the actual possessor. 

To this list must be added, “ res vi possess® V’ 
not “ amiss®*.” If a mal® fidei possessor® of move- 
ables sold them, he was guilty of theft. 

According to the lex Julia repetundarum*, no- 
thing given in violation of that law to the governor 
of a province could be prescribed for. 


> n. 41- 4- § 6. ij. It. 49. 

In. 7. 6, 8, 

4. I. 17 , 

II. 41. 4. 7. § 3. 7 - 
47. 1. 8. 4. 50 . § 1. 
so. 16. 115. 

» n. 41. 34. § 11. 

41 - 47 - 7 - 


n. 47- i- 6. 

’ Gaiua, 7 . 45. Imt . 7 . 6. § 7 , 
II- 41 - 3 - 33 - § «• 

* 41. 3. 51 . § 4. eod. 33. § 5 . 

' Inti. 7. 6. § 3. 

« n. 48. II. 8. 8 . § I. 

41. 4. 48. 
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Neither could materials* belonging to one man, 
and worked up into the building of another, so long 
as the building stood. 

By the Twelve Tables*, the five feet on each side 
of the boundary line were withdrawn from usu- 
capio. 

If the law prohibited alienation*, it prevented 
usucapio : “ si res talis sit ut earn lex aut constitutio 
alienari* prohibeat, eo casu Publiciana non competit, 
quia his casibus neminem prajtor tuetur — ne contra 

* n. 6, a. la. § 4. 

But Bce " si ab eo emas quern pne- 
tor vetuit alienare, idque tu iciaSy 
uBucapere non poles.” II. 41. 3. 13. 


leges facias.” 

1 n. 41. 1. 7. § u. 

41. 3. 13. § 1. 

* Cic. dt Ltgihm, i. ai. 
Cod. 3. 39. 6. 

* n. 13. 5. 16. 
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CHAPTER IV. 


GENEKAL VIEW. 


DE DOMINIO'. 

There were before Justinian three kinds of do- 
minium; ist, Nudum jus Quiritium; adly, the Do- 
minium naturale, in bonis; sdly, the Quiritarium 
junctum naturali. 

In order to constitute the dominium Quiritarium* 
it was requisite that there should be “jus commercii” 
in the owner; 2dly, that the thing itself should be 
“in commercio;” sdly, “acquisitio civihs.” Acqui- 
sitio civilis was of two classes, inter vivos and mortis 
caus^ Inter vivos was twofold: ist of “rerum 
mancipi,” which was by “ mancipatio* ;” 2dly, of 
rerum “ nec mancipi*,” which might be by Traditio : 
in jure cessio, usus, or usucapio. 


ACQUISITIO MORTIS CAUSA. 

Legatum vindicationis — ^legatum prseceptionis — 


caducum. 

' n. 6. I. Dereivind. 

6. 7. De PublicanA in rem 
nciione. Haubold, p. 178. 

Heineccim, Jnt. R. lib. 7. tit. i. 
§ 19, 70 , 77—7$. Lib. 4. tit. 6. § 74, 
7 $. 

Hngo, Lehrbuch d. g. d. R, R. p. 
148. ed. 9. 

> L. Jab. 3. Varro, deReR. 7. 10. 


Niebubr, 7. 119. 

TJlpiau. Frag. 19. § i — 17. 

• Gains, InH. 7. | 119— HJ, 

* n. 15. I. De Peculio. 

n. 41. I. De acquirendo rerum 
Dominie. 

n, 41. 3. De usurpationibus et 
UBUcapionibus 41. 4 — 10. Pro emtore. 
Imt. 7 . i, 7 . 6. 7 . 9. 
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DOMINIUM NATUKALE IN BONIS'. 

Vis — rei vindicatio. 

The requisites for this kind of property were a 
“res quae est in commercio adquisitio, by the 
methods of acquiring property pointed out above 
originating from a person not the owner, “a non 
domino.” 

Natural: occupatio, Traditio, rei mancipi (irre- 
gular transfer) longi temporis possessio : fideicommis- 
sum. Vis: Publiciana in rem actio. Exceptio rei 
venditae et traditae. 

Increase common to the Dominium Quiritarium 
andnaturale: i, per accessionem; 2 , per fructus. 

Justinian’s* alteration will be found in the refer- 
ence below. 

The peculiar actions to which the Dominium gave 
rise were; i, rei vindicatio; 2, Publiciana in rem 
actio; 3, actio communi dividendo; 4, actio ad exhi- 
bcndum. 

The right of property* is not absolute, but modi- 
fied by the exigences of the state in which it exists, 
and by the institutions of which it is upheld. 


^ n. 6. 1. de rei vindio. 
n. 6. d« Public. Id rem actione. 
Hugo, Lthrbuckf ed. 9. p. 148. ood. 
763. HeioeociuB, Ani. T. R. lib. 2. 
tit. I. § 19. lib. 4. tit. 6. §§ 34, 35. 

• ** De nudo jure Quirit. tollenda.** 
Cod. 1 . un. Ulpian. Fraff. l. § 16. 
Meermano, Thes. 7. p. 7. 46. 

* Cod. Mandati, 1 . 31. ** Dominium 


est jus utendi et abutendi re suft qua* 
tenus juris ratio patitur.*' Abutendi 
in this passage is not to be translated 
abuse, but to consume or wear out 
by use, e.g. burning wood, and is 
employed in opposition to '*uti,’* 
which means only to use a thing salv& 
rerum substaotiil. 
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Examples of such limitations are to be found in 
some of the most luminous and instructive chapters 
of the Boman law, under the head, Actiones de 
tigno juncto, aquae pluviao arcendae. 

Property can only then be said to be limited 
when the owner is prevented from doing something 
with it, or obliged to suffer interference with it. 

The “cautio damni infecti” is rather a duty im- 
posed on the proprietor than a limitation of his right. 

The fundamental maxim on this head is, “Qui 
jure suo utitur neminem laedit.” This principle is 
clearly recognized in the laws of the Digest, allowing 
the intercepting of subterranean springs, and erection 
of buildings*. 

Sometimes, however, though very rarely, the 
“animus*” with which an act is done determines its 
legality. 


* Acton V. Blundell, ii M. nndW. 

334* 

Dickinson v. the Grand Junction 
Company, which of course unsettles 
the principle laid down in Acton t. 
Blundell, Excheq. 7. 989, may be 
referred to by the student of English 
Law; but the jurist will consult IT. 
39. 1. 14. *Mn domo me& puteum 
aperio, quo aperto veme putei precis® 
sunt, an tenear? ait Trebatius, non 
teneri me damn! infecti ; neque enim 
existimari operis mei vitio damnum 
tibi dari in e& re in quA jure meo usus 
aim;'* and 16 eod. See Wright v. 
Howard, Leach, v. C. i. S. and S. S03. 
Broom, Comm, on E. Lavo^ page 707. 
Solwyn, N.P. last ed. 1139. "De* 
nique Maroellus ait,** (Marcellus was 
not a Puisne Judge,) **cum eo qut 
in suo fuudo fodiens vicini funtem 


averterit nihil posse agi.’* Those two 
lines and a half are worth to suitors 
a volume of the vacillating ambiguous 
trash heaped up in our reports ; in 
which, the moment a gleam of prin> 
ciple appears, it is darkened by hun- 
dreds of doubts, exceptions, qualifica- 
tions, "about it, Goddess, and about 
it,** expressed in the style of our re- 
ported judgments. 

■ n. 39. 3. 1, 9, "Idem Labeo 
ait, si vicinus torrentem, ne aqua ad 
eum perveniat, ct hoc mode sit effeo- 
turn, ut vicino noceatur, agi cum eo 
aquffi pluviffi aroends non posse • . . 
qus sententia verior est : si modo non 
hoc animo fecit, ut tibi noceat, sed 
ne sibi noceat.’* I have discovered 
no other law based on this principle 
in civil matters. 
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Whatever was a natural consequence of the ex- 
ercise of the right of property on one spot of ground, 
must be submitted to by the neighbour without any 
distinct servitude', e. g. the vapour of a cheese fac- 
tory. 

If the public road became impassable from a 
sudden accident, “fluminis impetu vel mind,” the 
neighbour must allow a passage over his land*. 

To this head must be referred the law “de 
glande legendd*,” glans being used for every kind of 
fruit, as “tignum” is for every kind of material used 
in building. “ Glandis nomine omnes fructus conti- 
nentur,” regulating the right to gather fruit fallen 
on a neighbour’s land; and the law “de arboribus 
cjedendis,” by which, if a tree overhung the house of 
a neighbour, he might cut it down ; and if it over- 
hung his land, trim it up to fifteen feet from the soil*. 


DOMINIUM*, SPECIAL. 

Dominium, in the strict sense of the Roman law, 
was the exclusive right to the complete enjoyment 
of an external object. This included the right, not 


only to use (utendi) but 
object. 

• n. 8. 5. 8. § 5 : “ led et interdic- 
tum uti possidetis poterit locum ba- 
bere si quis probibeatur qualiter Telit, 
suo uti.” 

’ n. 8. 6. 14. i I. 

’ n. 43. 18. L. un. 

• n. 43. 77. I. 

• Tbeopbilus, Parapkrate, uses tbo 
words &> r 6 fu)u Se<rwoT€lf. Tbeopbilus, 
3. § 4. and Varro, dc R.R. 1. 10. n. 4, 


to destroy (abutendi) that 


dominos legitiznus. 

n. 6 . I. Hcineccius, A. R. 7 . tit. 
I. Lib. 4. tit. §§ 34. *25. 

n. 6. I. Hugo, Lehrhuchf p. 148 
sq- 433- 763 >q- 93»- Ed. 9. 
n. 10. I. Finium Regundorum. 
39* 

43. 9- ’7- 43- ■'8. 47- 3- Hein. 
iMt. § 337. 
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In the early age of Roman jurisprudence there 
was but one kind of dominium, that which entitled 
the o^vner to a “ vindicatio ex jure Quiritium.” Af- 
terwards there was recognized a twofold dominion, 
that “ ex jure Quiritium,” “ legitimum,” to which the 
word dominium was more emphatically appropriated, 
and that which a man was said to have “in bonis',” 
which the Pnetor gave an action to recover. Gra- 
dually the two kinds of property were assimilated, 
and in the time of Justinian all difference between 
them was swept away’. 

Dominium therefore is that right which gave rise 
to the “ actio vindicandi,” its object. 

Dominium may be plenum’, as described above, 
or minus plenum, i. e. the naked property severed 
from the enjoyment. 

“Recte dicimus* eum fundum totum nostrum 
esse etiam cum ususfrnctus aHenus est quia usus- 
fructus non dominii pars sed servitutis sit.” 

The thing which is the object of “dominium” 
may cease to be, for its owner, either naturally, 
i. e. when it is worn out, consumed, or worsened; or 
civilly, i. e. by alienation. 

Alienation may be either by an act which takes 


' ii<rw 6 rift ^ovffTdcioi” Theoph. 
IrtU, s. I 4. 

^ Cod. do nudo jure Quint, toll. 7. 1$. 
* n. 13. 3. 78, do jure Dolium. 
n. 7. 4. duobus separatlm 

altemis annU uBuefructus reliuqaatur 
oontmuis asms proprietaa nuda est: 
quum si legatarium unum substituaa, 
cui altemis annls legatus sit iisus- 
fructus, plena sit apud luerodem pro* 


prietas eo tempore quo jus fruendi 
legatario non est. Quodsi ex duobus 
illis alter decedat, per vices temporum 
plena proprietaa erit.” 

* IL de V. 8. ^5. Inst de usu. 
1. 3. **Cum finitus fuerit totus usus- 
fmctua revertitur scilioet ad proprie- 
tatem, et ex eo tempore nud» proprie* 
tatis dominua incipit plenam in re 
habere potestatem.’* /«s^. a. 4 - § 4 - 
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place between the living, or by tbe testament of the 
dead. It may be for a time, or irrevocable. 

As the right of property in a thing is that which 
gives the right of excluding all others from its en- 
joyment, it is an essential consequence of it that two 
persons cannot have this right over every part of the 
same thing: “Celsus ait, duorum in solidum domi- 
nium esse non potest.” n. Commod. 5. § 15. 

But it is possible that several persons may have 
a joint property in a single object, i. e. each of such 
persons may possess not a tangible share, but a share 
recognized by law in a single object: “Plures* in 
uno fundo dominium juris intellectu non divisione 
corporis obtinent.” 

The person entitled to this intellectual share is 
entitled* to his portion of its profits, may alienate it, 
or require that it shall be changed into a material 
one; on the other hand, he cannot, without the assent* 
of his co-proprietors, dispose of the common object, 
or any of its parts. 

The modes* of acquiring dominion by the Roman 
law were natural, i. e. by the law of nations, or civil, 
i, e. such as were the creation of the Roman Civil 
Law. 


* n. de Ug. 66 . i. ''Unusquisque 
portiooem babet pro indiyiao/* IT. 
10.5. 6. I. ^'CommanemremhabeDt/’ 
n. 10. r. 4. § 6. '^Commuois est 
(sciTus) propartibua indiTiais/* 45.3. 5. 

^ II. 17. 3. 68. Cod. de coramuo. 
divid. 3. 37. 5. n. 10. 3. ** Comma- 
ni dividendo.” L. 15. 20. 2J. 

* Sabinas to re communi nemmem 
dominorum juro facere quidquam 
invito altero posse — unde maiiifestum 


est probibendi jus esse, in re enim 
pari potiorem causam esso probibeotiB 
constat. " II. 10. 3. 38. 

* n. 41. I. I. Inst. 2. 1. II. Tbco- 
pbilus, 2. I. 

Do acq. rer. d. i. § i. Omnia 
igitur animaUa quae teird, mari, oelo, 
capiuntur, id est, ferse bestise, ot volu- 
cres, pisces, capicntlum fiunt.'* Cod. 
5. § 3 . '^Feras bestias quos Tivariia 
incluserimus, a nobis possideri, sed 
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The natural modes of acquiring dominion were' : 

Occupation. The apprehension* of an object not 
appropriated, with the intention of making it our 
own. Under this head may be ranged the right of 
the hunter to wild animals which he had captured. 
The right of the finder to the thing found. The 
right to the goods of an enemy. 

Delivery^. The act by which a thing is trans- 
ferred to us for the purpose of giving us the property 
therein. To make a valid delivery, the person de- 
livering must have the right and the will* to transfer 


eo8 pieces qui in stagno sunt aut feraa 
qiUB in silvis circumseptU vagautur a 
nobis non possideri quontam relicts 
sant in libortate naturali.*’ Inst, de 
rer. div. § 13. “Nec interest quoad 
feras bestias et volucres utrum in suo 
fuodo quisque capiat an in alieno/’ 
IT. 47. 10. 13. § ult. n. 8. 3. 16. 

Gaioj, de acq. dom« 3. **Quod 
nuUiua est id ratione naturali occu* 
panti conceditur. Nec interest quod 
ad feras bestias et volucres utrum in 
suo fundo quisque capiat an in alieno. 
Plane qui alienum fundum ingreditur 
▼enandi aucupandive gratift potest a 
domino si is provident jure probiberi, 
ne ingrederetur/* How much guilt 
and misery would have been spared if 
this plain rule of natural justice, laid 
down by benighted heathens, had 
not been utterly and savagely repu* 
dinted by .Christian legislators in 
England. See moreover, and cars' 
fully consider, the admirable law 
“in laqueum.” II. 4I. 1. 55. 

^ De a. r. d. 3r. § I. “Thesaurus 
est vetus quaidam depositio pecuniae, 
cujus non extat memoria, ut jam 
dominium non habeat, sic enim fit 
ejus qui invenerit quod non alterius 
sit." Inst, de rer. div. § 39. “ At si 


quis in alieno loco, non datA ad hoc 
opcrd sed fortuito invcneiit, dimidium 
domino soli concessit ct dimidium in* 
ventori.’* Cod. 10. 15. L. ii. II. de 
jure fisci, 3. § to. Bynkershoek, (76s. 
s- § 4. p. " Qu 90 ex hoste capiuntur 
jure gentium statim capientium fiunt.'* 
II. do a. r. d. 5, § 7. II. de capt. ct 
postlim. 49- »5. ^o. § i. Cujac. Obi. 
4. 9, “publicatur ager ex hostibus 
captua.*' n. h. t. 30 . i. Distinction 
between hostis and pnedator. II. 50. 
16. 118. eod. -234. n. 41. 1. 1. § 5, 

7* 9> &od 10. n. I. 5. 4. 

* “Apprehensio etiam oculis et 
affectu fieri potest.** II. 41. 2. i. § 31. 

’ “Traditio nihil aliud transferre 
debet vel potest ad eum qui accipit 
quam est apud eum qui tradit.*’ n. 
do a. r. d. 70 . “Nunquam nuda 
traditio transfert dominium sed ita si 
venditio aut aliqua justa causa pne< 
cesserit propter quam traditio seque- 
tur.” n. eod. 31. Theophilus, 7. i. 40. 

* n. de obi. et act. 58. n. de acq. 
vel amitt poss. 34. “ Neque impedit 
translationero dissensus dantis et ao 
cipientis, circa causam dandi et ac* 
cipieudi, dummodo obligatio certa 
pnecesBcrit in tradente.** II. de a. r. 
d. 9. lust, de rer, div. 46. 
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the property; the person receiving it must have 
the power and intention to receive. 

Delivery might be real or symbolical*, “veluti 
clavium traditione.” 

Perception of the produce of the thing. 

The hond fide possessor of what belonged to 
another was entitled “pleno jure” to the produce* 
of it. This right vested at the moment when the 
produce was severed from the thing producing it. 
“ Julianus ait, fructuarii fructus turn fieri quum eos 
perceperit, bonao fidei autem possessoris mox quum 
a solo separati sunt’.” This right included natural 
produce as well as that which the skill and labour of 
the possessor had been employed to create*. 

The produce not gathered did not become the 
property of the possessor: “Dominus de fructibus 
ab eo consumtis agere non potest.” 

Accession. This might happen from the gradual 
deposit of alluvial soil by a river suddenly leaving 
its channel, or it might happen from the act of man, 
such as from building or planting on the soil. The 
Rule of Roman Law’ was “ omne quod inredificatur 

' n. de pccul. 8, n. de adq. * de usuris. 25. IT. 
amitt. poB8. 3. I. n. 18. I. 74. II. » n. 7. 4. 13. n. de furtie, 49. 
do a. r. d. 9. § 6. IT. 46. 3. 79. § 6. fnrtivU equia cati statim 

"Pccuniam quam mihi debcs aut ad borne fidei emptorcm pertiDC- 
aliam rem si in conspectu meo poncro bunt.^* 

te jubearn, e£Bcitur ut et to statim * “ Bonae fidei emptor non dubie 
liberaris et niea esse incipiat, nam pcrcipicndo fructus etiam ex alicnd 
turn quod a nullo corporalitcr cjus rei re, interim suos facit, non tantum eos 
possessio detiueretur adcjuisita mibi, qui dUIgenti 4 et oper 4 ejus pervene* 
et quodammodo longH roanu tradita nmt, sod omnes, quia quod od fructus 
Gxistimanda est.'* Inst, de rer. div. attiiiet loco domini pteno est.” Inst. 
*'lnterdum etiam sine traditione nu- de rerum ditr. 35. IT. de usucap. 4. 
d^ voluntas domini sufiBcit ad rem 19. H. fin. rcg. 4. § 1. 
transferondam.*' Vinerii Qwasi. ® IT. 47, 3, i. de tigno juncto, 

rit. 1. 40. n. do a. r.’d. 60. II. rer. vindic. 
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solo, solo cedit'.” By the law of the 12 Tables the 
proprietor of a tignum (which word was used to 
denote every species of material) used in another 
man’s building could not claim the restoration of the 
tignum itself, but double its value as a compensation. 
So the rule was “ plantae quae terrso coalescunt’, solo 
cedunt ; eddem ratione frumenta quoque quae sata 
sunt solo cedere intelliguntur.” 

The property in letters (licet aureae) passed to the 
owner of the paper* on which they were written. For 
painting it was established “tabulam picturae cedere.” 
So where* one thing was united to another in such 
a manner as to be inseparable from it without the 
destruction of one or both (confusio, commixtio*), 
e. g. purple woven into a garment, a jewel set in 
gold, mulsum made of one man’s wine and another 
man’s honey, the property became joint, or went to 
the bond fide owner of the principal thing, who was 
bound to make compensation' to the other owner. 


^3. § 6. *'lez 17 tabulanim neque 
solvere permittit tignum furtivum 
sedibus vel vineae junctum, neque vin- 
dicare, quod providentcr lex efibclt 
ne vel acdificia hoc prsetextu diruantur 
vel vinearum cultura turbetur.” 

1 n. de a. r. d. 7. § 10. 

* Inst, de rer, divis. II. de a. r, 
d. 1 . 9. Arbor radicitus emta et in 
alio posita, priusquam coaluerit, prio* 
rU domiul est — ubi coaluit agro cedit.” 
n, de a. r. d. § 7 , IT. lo. 3. 19. 
n. de a. r. d. 7. 13. 

* Inst, do rer. divis. § 31. 

* SI armario vel navi tabulam 
mcam vel ansam scypho junxeris, vel 
emblemata phiaUe, vel purpuram vcs* 


timento intcxoiis auibracbium statute 
coaduuaveris.” II. do aur. arg. leg. 
7. § 7. ** Si tuum scyphum alieno 

plumbo plumbavehs, alienove argento 
ferrumlnaveris, non dubitatur acy- 
phum tuum esse et a to recto vindi* 
cari.” n. de a. r. d. 

^ **Si quid quod cjusdem naturse 
est ita coufusum eat atquo commix* 
turn ut diduci et aoparari non potait, 
non totum aed pro parte ease vin* 
dicandum (Pomponiua scribit), ut puta 
meum et tuum argentum in maaaam 
roductum eat, crit nobia commune.” 
n. 6. I . 3. § 7. 

• n. de rei vindic. 23. § 4. *'In 
omnibus istis in quibua moa rea per 
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In some cases the owner of the property incorporated 
“agere potest ut separentur.” 

Another* kind of the accessio was called '‘specifi- 
catio,” when the materials belonging to one man 
were wrought into a new form by another. The Sa- 
binians held the property to be in the owner of the 
raw material, the Proculians held it to be in the 
workman. Justinian laid down the rule that if the 
materials could be restored to their original form, as 
in the case of a silver vessel, they should belong 
“ domino materiae,” if they could not “ eum esse do- 
minum qui fecerit.” 


METHODS OF ACQUIRING PROPERTY BY THE 
CIVIL LAW. 

The Civil Law gave the right of property in spe- 
cific and separate objects, “res singulares,” or in an 
assemblage of objects considered as a whole, “per 
universitatem,” e. g. a flock. 

The means* to enforce the right of the proprietor 
to a specific corporeal object was called “ rei vindi- 
catio,” i. e. a real action which the owner might 
bring against the possessor of such an object. 

It lay against the possessor by the civil as well 


pnevaleotiam alieDam rem trahit, 
meamque efficit, si earn rem vindicem, 
per exceptioncm doli mali cogar pre- 
tinin ejuB quod acceperit dare.** 

^ lost, de rer. div. § 2$. 
n. de a. r. d. 15. L. 37. § t. 
** Si sere xneo et argento tuo conflato 
aliqua species facta sit, non ent ea 


Dostra commucis, quia quum divorsa 
materia fes atque argentum sit ab 
artificibus separari et in pristinam 
materiam reduci solet.*’ H. 41. i. 13. 

§1. 

• n. 6. I. **In rem actio corn- 
petit ei qui aut jure gentium aut jure 
civili dominium acquisivit.'* 33. eod. 
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as against the possessor by the natural law, — against 
any one, in short, who detained the thing and had 
the restitution of it in his power. It lay against the 
heir, unless he had ceased to be the possessor of it, 
or “quatenus locupletior factus est*,’’ and against 
him who before the “lis” was “ contestatus,” had 
fraudulently got rid of the possession, “sed et is qui 
ante litem contestatam dolo malo desiit possidere.” 

The action* lay against the supposed possessor, 
who undertook to defend the action, though he was 
not in fact the possessor; but a recovery against him 
did not bar the owner’s right of action against the 
true possessor*. So, ist, “is qui liti se obtulit,” 
2, “qui dolo desiit possidere,” were considered as 
possessors. 

It might be brought for an uncertain share in an 
object if it was not in the suitor’s power to know 
the precise share to which he was entitled. “In- 
certse* partis vindicatio datur, si justa causa inter- 
veniat.” 

A Special Law® forbade the “vindicatio” to be 


* IT. de r. v. 27. § t. *‘meum est 
...cujus viodicandi jus habeo/* eod. 
49 - § 

** Putoauiem ab omnibus qui tcnent 
et restituendi facultatem habent peti 
posse.” n. de r. ▼. 9. c. 53. eod. 

**Pcr banc actionem non solum 
singube res vindicabuntur, sed posse 
etiam gregem vindicari. Pomponius 
Bcribit : Idem et de armento, de 

equitio, cceterisque quie gregatim ha* 
bentur dicendum est.” eod. i. 3. 

'*Pro possessiope dolus est.” H, 

50. 17- I 3 »- 

• n. de r. ▼. 35. ** Is qui se ob- 


tulit defensioni sine causil rem non 
possideret, nec dolo fecisset quo minus 
possideret ; non cst absolvendus.” 

^ ** Si is qui obtulit se fundi vindi* 
cationi damnatus est nihilominus a 
possessore recte petitur, sicut Pedius 
mt.” 7 eod. n. de hcred. petit. 13. 

§ 14. 

* 76. n. do r. V. ^^justam habet 
ignorantiam legatarius...Itaque tails 
dabitur actio.” 

^ ''Lege special! prohibita est Tin* 
dicatio tigni alionis sedibua juncti.” 
33. 6. eod. The owner had an "actio 
de tigno juncto,” in which he reco* 

10 
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brought for a “tignum” used in the building of 
another man. 

If the defendant repudiated the possession, the 
thing was delivered to the claimant'. 

The thing sought must have an independent 
existence : if it was part of another thing, the remedy 
was by an action “ad exhibendum*.” 


PUBLICIANA IN REM ACTIO*. 


This action lay in behalf of the bond fide pos- 
sessor of a thing* to which he had not acquired a 
prescriptive title, and to which he could establish 
an indefensible right on other grounds, against a 
mere wrong-doer, who was not allowed to take ad- 
vantage of these defects in the quasi owner’s title. 
It was an equitable action, and in all other respects 
but those mentioned resembled the “rei vindication.” 
It might be answered by the “exceptio dominii” 
and by the “ exceptio bonae fidei possessionis*.” 

Of two bon4 fide purchasers of the same thing 
from one who was not the owner, he to whom it 


Tered double the v»lue of the thing 
used, unleu he chose to wait for the 
downfall of the fabric, II. 47. 3. 

^ In rem actionem pati non com> 
pellimur, quia licet alicui dicere se 
non ponidere, ita ut si adversarius 
possit oonvincere rem ab adTersario 
pouideri, transferat ad se poueuionem 
per judioem, licet suam eue non 
approbaverit/* 

* ** Armamenta nayis singula enmt 
yindicanda, scapha quoque separatim 
yindicabitur,** II. 6. 1. 3. § i. 11 . 4. 
13. § S. 


* “Si qois id quod traditur ex jusU 
csusft, non a domino et nondiuu uau- 
captum petet, judicium dabo.” Cicero 
pro CluenUo, 45. IntLit. dt act. 4. 

n. 6. 1 . 

* “ Nam si nsucaptum est habet 
cirilem actionem, nec desiderat hono- 
lariam.” II. 6. a. i. i. 

‘ "In PublioianA actione omnia 
eadem erunt qnm et in rei vindicatione 
diximus.” II. 6. a. 7. | 8. 

* Eod. 16. 17. n. 17. I. 57. 
Cqjac. 10. 6 . oba. Savigny, Sj/tlcm, 7. 
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had been delivered had the best right to the Publi- 
ciana: “magis Publicianil uti possit‘.” 


EMPHYTEUSIS*. 

Emphyteusis was a right to occupy and enjoy 
the land of another, on condition of the payment of 
a yearly sum. The person having such a right was 
termed emphyteuta.” 

The right might be conferred by will, by conven- 
tion accompanied with delivery, by prescription. 

The “ emphyteuta ” had the right to the produce. 
He might change, so long as by so doing he did not 
worsen the character of the farm. He might hy- 
pothecate or altogether alienate his right, subject to 
the condition of offering to the owner of the soil the 
opportunity of preemption. 

Unless prohibited by the terms of the contract, 
he might transmit his right to his heirs, and ho 
was entitled to the benefit of the “actio Publiciana” 
against the wrongful occupant, even though he should 
happen to be the landlord^ ; on the other hand, the 


^ n. 6. a, 9. § 4. £t Julianas 
icribit...ut siquidem ab codcm non 
domino emerint potior sit cui priori 
res tradita est^quod si a diversis non 
dominis melior causa sit possidentis.” 
• /rut. 3. ^5. n. 6. 3. Cod. 4. 66, 
The right originally arose from the 
permission to occupy lands of the es- 
tate, on condition of planting them, 

Burmann de Pot$, Rom. 

c. I. 1. 3, hence the notion was trans- 
ferred to lands of the sovereign and of 
private persons. ** Non efficiuntur 
domini.” II. 39. 7. 15. § 16. 


Novell. 110. c. r. § ult. Cod. de 
pactis 5. 14. II. c. 6. § 1. Voet, 
Comm. Pand, h. t. Inst, de loc. 
cood. 3. 15. § 3. By tho Nov. 7. 
c. 3, in emphyteusi ecclesiaetidl, suc- 
cession was limited to the grandson. 

The Emphyteusis, superBcies and 
pignus are servitudes; but as tho first 
two ore forma of enjoying property 
peculiar to the Roman law, 1 have 
placed them in this chapter. 

^ ** Adeo adversus dominumlpsuni, 
ita tamen si vectigal solvatur.” II. 6. 
3. I. § I. n. de Public, in rem aciione, 
13 . §3. 

10—2 
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owner was entitled to all the rights he had not parted 
with to the emphyteuta, to the yearly sum paid by 
the emphyteuta, to the jus protimeseos, and to a fine 
settled at the fiftieth part of the value on alienation 
(this was called laudemium in the Latin of the 
middle ages). 

This right terminated by efflux of time. 

By the death without heirs of the emphyteuta. 

By adverse prescription. 

By the dereliction of the property. 

By the expulsion of the emphyteuta. 

By the non-payment of the rent. 

By fraudulent sale concealed from the owner. 

By a substantial deterioration of the property 
through the fraud or violence of the emphyteuta. 


DE SUPERFICIEBUS'. 


This right was very similar to the emphyteusis ; 
the word superficies was used to denote not the 
surface of the soil only, bnt any building erected on 
the soil of another. The property of such a budding 
was in the owner of the soil ; but the tenant erect- 
ing it, “ superficiarius,” had a peculiar right called 
“ superficies it was that of acting as the owner of 
the building on payment of a yearly ground rent. 
His rights were protected by a special interdict, 
“exemplo uti possidetis*.” 


‘ n. 43. 18. Savigny, Rechl det 
Bailzet, 8, 13, 47. 

H- 43- '7- 3- § 7 • “vel coonaou- 
lum alienis eedibus injunctum.” 
n. 18. I. 31. 

n. 6. I. 75. Savigny, Reckt da Be- 
$itza, § 9. 4. § 33. TouUicr, Droit 


Civil Fratifou, 3. 103. 

• “Si non solvit expolli potest.” n. 
30 . 4. 15. 6. 1. 74. n. 7. 4. t. n. 
30 . I. 13. § 3. n. de acq. rer. d. 60. 
n. de solut. 98. H. de serv. Pned. 
un. 13. 
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The chief hmitations of property in the Homan 
law may be thus summed up : — 

1st. The owner was bound to allow boughs of 
trees 15 feet from the earth to overhang his soil, 
n. 43. 27. de arboribus c®dendis. 

2ndly. He was bound to allow his neighbour 
three days to carry away fruit that had fallen on his 
soU. n. 43. 27. de glande legendil. 

3rdly. He was bound to allow a party- wall to 
make a “ venter ” in his house short of half a foot. 

n. 8 . 5. 17. 

4thly. In the event of the highway becoming 
impassable, “ fluminis impetu,” or “ ruina,” to allow 
a passage across his land. II. 4. 6. 14. § i. ii. 7. 12. 

Sthly. Not to block up the natural channel 
through which the water escaped from his neigh- 
bour’s land. n. 39. 3. 

6tlily. To repair his own buildings if they were 
in such a state as to threaten injury to his neigh- 
bour, and to remove what else might cause reason- 
able apprehension, n. 39. 2. and 8. 5. 17. 2. 

7thly. He could not take away materials that 
had been worked up in buildings, &c., but might 
recover double the value of them. n. 47. 3. de tigno 
juncto. 
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EEMEDIES AGAINST WRONG. 


I MAY refer the reader to the Commentaries of 
Gains for an account of the manner in which the 
Roman guarded the suitor against the danger of 
technical error, instead of digging pitfalls, like those 
who created and upheld the system of special plead- 
ing, as it existed among us on all sides, and some- 
times in the midst of the path he was obliged to 
tread blindfold. Never has there existed a system 
so thoroughly vicious in all its parts, or leading so 
surely to the triumph of chicane, as the system of 
pleading which prevailed in England till within 
these few years ; and to their familiarity with, and 
obstinate maintenance of which, so many lawyers 
owed their elevation. All I propose now to do is, 
to lay before the reader a concise view of the chief 
heads into which the Roman actions were divided. 

ACTIONS'. 

The best definition of an action is that it is the 

* Schilling, Vol. II. p. 336. Cod. 4. 10. 

In$tU. 4. § 6. Donellus, Vol. Ti. 

Dig. 44. 7. Gains, Inttil. 4. 11—33. 


Digitized by Google 


ACTIONS. 


151 


CH. V.] 

right of enforcing what is due to the Plaintifif, by 
the judgment of a legal tribunal. 

“Jus persequendi in judicio quod sibi debetur‘.” 

The word was early used to denote the formula 
employed in suits’, and w'as from thence transferred 
to denote the forms of process^ 

It had a general and special signification’. In 
a special sense, it meant the actio personalis, as 
contrasted with the actio in rem petitio, and the 
persecutiones. 

The Plaintiff was the “actor,” “qui agit” — some- 
times the “petitor.” 

The Defendant, the “reus” — “is unde petitur” — 
“qui convenitur” — “fugiens” — o <peuya>v. 

It was necessary to prove not only that the 
act complained of was actionable, but that it gave 
the Plaintiff a right of action, and against the 
Defendant. The Plaintiff) if successful, recovered 
not only the “corpus*,” but the “causam rei,” in 
other words, all he would have had connected with 
the thing sued for, if the cause of complaint never 
had arisen. 


' II. c. 59. de obi. c. art. 

* HoetiliaQfle actiones. De Oral. 1. 57. 

> Cic. ad Att. i. i. <U Orat. i. 41. 

n. de origin, juris, i. -2. § 6. 1. 7. 

* n. 50. 16. 178. §2. “Actionis 
TGrbum et spedale est et generale, nam 
omnia actio dicitur sive in rem sive in 
penonam sit petitio, sed plerumque 
actiones personales solemus dicere, pe< 
tltionis autem verbo in rem actiones 
significsri videntur, peraecutionis ver- 
bo extraordinarias persecutiones puto 
coDtineri, ut puta fidei commiasorum 


et ai qus alim aunt quse non habent 
juris ordinarli executionem/* 28 h. t. 

Actio in personam infertur, petitio 
in rem, persecutio in rem vol in per* 
sonam rei persequendse gratiA’* 

^ Neo enim sufficit corpus ipsum 
restitui sed opus est ut et causa rei 
restituatur, id est ut omne habeat pe- 
titor quod habiturus foret, si 00 tem- 
pore quo judicium accipiebatur rest!- 
tutus iUi homo fuiaset.” II. 6, i. so. 
n. 41. 1. 
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In doubtful cases, favour was for tlie Defendant'. 

Considered in their origin, “ actiones ” were 
“ civiles ” or “ honorariae.” 

“Civiles” was the name given to the oldest 
“ Legis actiones,” either because they were esta- 
blished by positive law, or because they were adapted 
to the words of the law*. 

Honorariae included the Prajtoriaes actiones*, and 
the aedilitiae actiones ^ 

Again, they are divided into “actiones directae,” 
and “ actiones utiles 

“ Actiones directae” being originally and imme- 
diately given for a definite case ; 

“ Actiones utiles” being actions moulded in 
analogy to “ actiones directae ” in cases to which 
these latter were not applicable. This relation of 
the utilis to the directa actio is indicated by the 
w^ord “ quasi for instance, the ” quasi Serviana 
actio*,” “ quasi PublicianaV’ “ quasi Calvisiana vel 
Faviana®,” sometimes by the expression “exemplo,” 
or “ad exemplum*.” 

The object of the “utilis actio” was to complete 


* ** Favorabiliores rei potiug quam 
actores liabentur.** II. 50. 17. 125. 

Gaius, 4. § 57. n. 4'2. I. 38. 

* Gaius, 4. § II. PoroponiuB, IT. 
I. 3. 6 , describes them as legitims? 
actiones. 

* n. 36. I. 63. §9. 

*46. 1.63. §9. 3i.b. t. “Quas 

Praetor ex su& jurisdictione compara- 
tas habet.’* I, 4. 11. Many of these 
Pnetorian actions were named after 
their author, <.9. Publiciana, Serviana, 
actio. Some from the occasion on 
which they were given, injuriarum 


actio some trom the persons affected, 
‘^exercitoria,” "institoria actio ;*'some 
from the object, "tributoria.” 

® Cod. 4. 58. Such were the "red- 
hibitoria,*' the ‘*qaanti minoris,” or 
‘'ajstimatoria.” II. 31. 1. 47. § 1, 
44. § I. § 3 . h.t. 

• 7 ns<. § 7. and § 31. h.t. II. 16. I. 

f3- § >- 

^ 6. I. 70. 

® 38- 5 - > 3 - 

* n. 7. 1. 17. g 3. ** utilis actio ex* 
emplo Aquilue,*' 36. 45. § 3i. 
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the remedy intended by the “directa actio,” and 
supply any defect that had escaped the legislator; 
sometimes to enlarge or mitigate the antient law'. 

In so far as these “utiles actiones” supplied 
facts in reality wanting, but not essential to the 
justice of the case, though required for the “actio 
directa,” they were called “ fictitiaj actiones’.” 

. The Praetor, in the flourishing state of Roman 
Jurisprudence, granted an “utilis actio” “cogniU 
caus 4 ®.” The efiect of the “utilis actio*” was the 
same with that of the “directa.” The object of 
these actions was to prevent technical wrong, to 
secure substantial justice, to take care that “aequi- 
tas®” was forthcoming to the suitor for the sake of 
the common weal. 

Actions are again divided with reference to their 
cause and object into “in rem” and “in personam*.” 

In the widest sense, the “ actiones in rem ” in- 
cluded the “ actiones praejudiciales,” to ascertain the 


' Gaiug, t. § 15 j. I. 1. 13. § 4. 
4. 3. 16. I. 3. § J 03 . § 219. n. 4. 
6. 43. IT. 19. 5. 'll. *‘Quotiefl deficit 
actio vel exceptio ulilifl actio vel ex- 
ccptio cat.” n. 48. 53, 3. ‘‘TJtilea 
actiones necessarise non enint cnm et 
directae compctunt.” The object was 
in that to improve the law and make 
it more liberal, just the opposite to 
that of our judges in their decision on 
the statute of uses. 

* Ulpian, aS. la. Gaius, 4. § 38. 

“ actio utilis,” ** in qu& fingitur.” 
Theophilus, 4. § 11 . 2 . 2 ^. §4. oi)- 

TtXfat dyorydf. . . T\ayiaa’ri/cdt, oblique. 

^ n. 43. 18. I. Si qua alia actio 
de superficie postulabitur causd cog- 
nitA dabo.** 

* *'Nec refert directA quis an utili 


actione agat .... cum utraque actio 
cjusdem potestatis cst eundemque ha- 
bet efFectum.” IT. 3. 5. 47. § i. 

® A very different thing from the 
** Equity” contained in Veaey. I. II. 
13* 5* 5* § 9 * ''utilitatis gratiA.” 13. 
4. IT. : quia ini^uum erai, non posse 

stipulatorem ad suum pervenire ideo 
visum est utilem actionem in earn 
rem comparare.” IT. 19. 51. Just the 
reason why our law would have re- 
fused it ; otherwise, as Lord Hobart 
wisely said, ** How could the Law 
be an art?” Hugo, Jie. G, 657. i. 

utilis,” n. 17. I. 37, is used in the 
common not the technical sense. 

^ IT. 19. 3. 1 : Heec actio utilis est 

etsi merces iotervenit.” 


Digitized by Coogle 



154 


ROMAN PRIVATE LAW. 


[cn. 


“status” of an individual; but in a more restricted 
and usual sense, “ actiones in rem ” are those actions 
by which a person asserts his claim to possess a 
corporeal object, “ In rem actio est per quam rem 
nostram quae ab alio possidetur petimus et semper 
adversus eum est qui rem possidet*.” These were 
called vindicationes or petitiones. 

“In personam*,” or “personales actiones,” are 
actions brought against some person who is bound 
to give us some thing, or to perform some act. Such 
obligations may arise not only out of the lawful, 
but out of the unlawful acts, of the defendant’ — and 
are as various as the different kinds of obligation. 
The word by which the classical Jurists describe 
these actions is “condictio‘.” 

In a more limited sense, it means an “actio in 
personam,” which is to enforce a “dari oportere.” 
If it is intended to obtain a specific quantity, or one 
of a class of objects, it is called “certi condictio,"” 
or “condictitia actio’ per quam certum petitur®,” 
or in the opposite case, “incerti condictio^;” if the 


» Gaiu», 4. 5. I. b.L § IS ; “«p- 
pellamus in rem quidem actionee vin« 
dicationea.” H. 39. i. 9. 25. h.t. 20. 
1. 16. § 3. 

* n. 15. pr. h. t. G»iu», 4. § 1 . 

* ** Quaedam ex contractu, qufedam 
Gxfacto...sunt. £x contractu actio est 
quoties quis sui juris caus& cum ali* 
quo contrabit...£x facto actio est 
quoties ex eo tencri quis incipit quod 
ipse adroisit, veluti furtum vel injuri* 
am commisit vel damnum dedit.” II. 
25. § 1. h.t. *'Agit unusquisque aut 
cum eo qui ei obligatus est vel ex con* 
tractu vel maleficio.” 1. § i. h.t. 

* Gaius, 4. § 5 : '^appellantur— in 


personam — actiones quibus dari fierive 
oportere intendimus, condictiooes.** n. 
^5* h.t. §2 : *^in personam que con* 
dictio appellatur.*' 

* Festus : ** condictio in diem cer- 
tum ejus rei qos agitur denuntiatio.** 
I. h.t. § 15 : '*condicere est, denuntiare 
priscil linguH.” Gaius, 4. 18: ''Ac- 
tor adversario denunciabat ut ad judi- 
cem capiendum die 30 adesset.** 

* n. 12. I. 9. § I. Gaius, 4. § 19. 
Theoph. 3. § 15. n. 25. 2. Gaius, 
4. § 33- 

' II. 45 - 75 : 7 . S- I. I ' : 8. 1 . 

35- ”■ 7- 3- 
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action was to recover a certain quantity of money 
(certa pecunia numerata), its particular name was 
“ actio si certum petatur if not for money, it was 
called “ triticaria,” or “triticaria condictio'.” 

Many of these condictiones had their peculiar 
names indicating their origin, “ condictio sine causd,” 
“ condictio causal datd, causA non secutA,” “ condictio 
oh turpem causam,” “ ei debiti,” &c. 

If a personal action arose out of a new law 
which had not given to it any precise or specific 
definition, it was called “ condictio ex lege,” or “ ex 
lege condictitia*.” 

Actions were divided into universal, which 
sought the collective whole, as the hsereditatis pe- 
titio’; 

Generales*, which had for their object several 
rights and obligations bearing a certain relation to 
each other; and 

Speciales®, which related to a single object, or to 
a number of objects included under the same species. 

They were divided into private, which con- 
cerned private interests, and popular, in which the 
public were protected®. 

In popular actions the praetor might, if several 
appeared as plaintiffs, select one fittest; and the 
person who had an interest was preferred, “ is cujus 
interest,” to others. 


* n. 13. 3. 

* “Si oMigaUo lege nova introducta 
ait, nec cautum eadem lege quo genete 
aotionie experiamur, ex lego agendum 
eat” n. 13. 1. 1. un.; “condictio 
qute ex lege deacendit.” n. 48. 5. xS. 


» n. 6 . n. 

n. 17. X. 38. n. 39. 3. 1. 17. 

• n. 6 . 1. 73. A 3. 6. I. § I. 

* “ Earn popularem actionem did- 
muB qua Buum jua populua tuetur.” 
n. 47. X3. I. 
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Women and wards, unless their interest was 
concerned, could not bring them. 

With reference to the relation in which the 
parties stood to each other, actions were divided into 
simplicia and duplicia judicia. All that were not 
duplicia were simplicia. The duplicia were three : 
“famihse erciscundae,” “communi dividendo,” and 
“finium regundorum.” In any one of these three 
either of the litigants might be Plaintiff or Defend- 
ant, and might be compelled to fulfil certain obliga- 
tions towards the other. “Judicium communi 
dividundo,” “fara dim erciscundae,” “finium regundo- 
rum,” “tale est ut in eo singulae personae duplex 
jus habeant agentis et ejus quorum agitur*.” Some- 
times these were called “mixtae actiones*.” In 
general he was considered Plaintiff who took the 
first step in the suit ; if both began at the same time 
it was decided by lot’. 

Actions in a similar point of view were divided 
into “directae,” and “contrariae*;” “directae” being 
those which went immediately to the main object 
of an obligation, whence they are sometimes called 
“principalis actio,” and “rectum judicium;” “con- 
trariae” being those instituted for counter and col- 
lateral claims arising out of the same obligation, 
e. g. compensation. 

When the obligation was direct, and springing 
necessarily from the contract, both litigants had a 
“ directa actio ;” a “ contraria actio” only arose for 

* n. 10. 1. 10. 10. 1. 5. § 3. lo. * n. 13. 6. 17. § I. 18. § 4. I. 4. 

3. 1. 1. 16. 7. n. 4. 4. i8. n. 6. 7. 14. 13. 

’ 44- 7- 37- '• 6.18.3.4.18. 37. 41. § 3. § 4— 8. 

* n. 10. 3. 3. 1, n. 5. 1. 13. 
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the defendant when the obligation was accidental 
and subordinate— as when other obligations had 
been contracted by the defendant for the plaintiff, 
for which the latter made no allowance ; of which 
kind instances repeatedly arose in the tutela, negotia 
gesta, &c. 

A most important division* of actions with 
regard to the power of the judge was into those 
“borne fidei” and those “stricti juris.” The latter 
class contained those actions in which no latitude 
was given to the judge. The former, called by Cicero 
“arbitria,” those in which he was enjoined by the 
formula from which he derived his authority, to 
decide “ ex fide bon 4 ,” “ ut inter bonos agier opor- 
tet,” “ quantum,” or “ quod ajquius melius in such 
cases, the judge gave the plaintiff all the profit to 
which he had an honest right, and to the defendant 
the benefit of every honest defence. Hence the 
saying of Scsevola*, that such cases were the test 
of a great judge, “in his magni esse judicis statuere 
quid quemque cuique praestare oportere.” And 
hence the pointed and concise expression “bonae 
fidei judicio exceptiones insunt® words that out- 
weigh cartloads of our reports^. By far the majority 


* I. h.t. § 28. n. 13. 6. 3. § 2. Cic. 
pro Ro$€. Com,. 4. Top. 17. Theoph. 
4. 6. § 30: **de bon& fide agitur cui 
non coDgruit de apicibus juris dispu* 
tare." II. 17. i. 29. §4. Seneca, d 6 
Jkn. 3. § 7. Gains, 4. § 163. 

* This is a conclusive proof of the 
opposite ideas different nations annex 
to words which In dictionaries are put 
as synonymous. The Roman notion of 
equity was as opposite to that of an 


English lawyer (still more of our £n< 
glish suitors) as Heaven is to Hell. 

« n. 18. 5: 3. 14. 3. 5 1. 30. 84.15 
* If our word equity had the usual 
meaning that belongs to the idea in 
civilized countries^ it would seem odd 
that this is precisely the class of cases 
to which it does not apply, and that It 
is reserved for plaintiffs and defend- 
ants of comparative opulence. **Bone 
fidei sunt hfec ez emto vendito (not of 
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of actions, those especially “ quibus vitie societas 
continetur,” belonged to this class. The “ strict! 
juris” applied to unilateral obligations where only 
one person was bound, e.g. “ stipulatio,” “literarum 
obligatio to the same class belonged personal 
actions, where the formula ran “dare oportere,” 
and “ condictiones,” in the narrowest sense. In 
these cases equity was as much due to the litigants, 
as in those “ex fide bontl but equity prescribed a 
different form of proceedings. The Romans were 
not such gross barbarians, as to confine equity to 
one set of courts, and exclude it from another — that 
they left to those descendants of Jutlanders who were 
to sit on the bench of justice' in the southern part 
of this island. 

There remains to be mentioned another class of 
actions called “ arbitrariae.” In these, whether real 
or personal, the judge is empowered to pronounce an 
“arbitrium” provisionally for the plaintiff, and if 
it be not complied with, to impose upon the defend- 
ant the payment of such a sum as the equity of the 
case demands®. 


land only) locate conducio,” *'negO’ 
tiorum gestorum,” '^mandati,** *'de- 
poaiti,” "pro socio/* "tutel®/* "de* 
positi pro socio,” "com* 

moJati,” "pignoralicia,” "famili® 
erciscundao,” "comrouni dividundo,” 
" pnescriptls verbis quse de aestimato 
proponitur, et ea quie ex permutaiiono 
competit,** and **hferoditatis petitio.** 
1 " Quod ob rem datur ex bono et 
aquo habet repetitionem/’ 11. 12. 6. 
6. 5. § 4: this was "stricti juris.” 
10. 66. eod. : "bsec condictio ex bono 


et ffiquo introducta see 25. 3. 35, 
where the law of nations is appealed 
to ; even in penal actions the same 
"»quum” is invoked. H, 12. i. 9. 1. 

n. 9. 3- 5- 5- 
47. 20. 1 1. 1. 

47. 12. 10. 

Cujacius, Obttrv. 22. c. 14. 

* Gains, 4. § 163. I. §31. h.t. : 
"quasdam actionea arbitrarias appel* 
lamus .... in quibus nisi arbitrio ju- 
dicis is cum quo agitur actori satisfa* 
ciat, vcl uti rem restituat vel exbibeat 
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With reference to the method of procedure, 
actions were divided* into “ vulgares actiones,” “ ju- 
dicia prodita,” and “ in factum actiones.” The 
“vulgares actiones” were moulded according to 
formula)* which made technical mistake impossible, 
just as ours till within these few years made it in- 
evitable. The formulae were either “ in jus con- 
ceptse,” when they set forth a ground of complaint 
according to the Civil Law, or “in factum con- 
ceptae,” when the “factum” was at the beginning 
of the formula*. 

The “in factum actiones*” included the 

1. Praetorian*. 

2. The Praescriptis verbis actiones*. 

3. The utiles^. 

These are not to be confounded with the “for- 
mula in jus,” and the “ formula in factum con- 
cepta,” of which an account, invaluable to the jurist, 
is given by Gains, 4. § 45, 46, 47. It is curious to 
contrast the anxious care of the Roman legislator 
to make every pleading subservient to substantial 


vel aolvat vel seryum dedat condem- 
Dari debet.** 4. 3. 18. § i, 68. 10. 

I. 4. § 3. n. 4. 4. 13 - 4 - "Ar- 

bitraria actio utriuaque utilitatem con* 
tmei actoris et rei.** § 3. 

' II. 19. 5. I : Nonnunquam eve- 

nit ut ceSBantibus judiciis proditU et 
Tulgaribus actioDibua quum proprium 
nomen mvenire non poesumus facile 
descendamuB ad eas quie in factum 
Tocantur.** 2 eod. : ** Dam quum defi- 
ciunt vulgaria atque uaitata actionom 
nomina prsescriptis verbis agendum 
est.** 1 1 eod. : quia actionum non 

plenus numerns esset ideo plerumque 
actiones in factum desiderantur, sed 


et oaa actiones qiue legibus proditm 
sunt si lex justa ac necessaria sit, sup* 
plet Pnctor in eo quod legi deest.'* 

* I. h. t n. 38. 3. 46, 

3 Gaiufl, 4. §§ 45, 46. 

* n. I. h. t, 

* n. 1. 14. 7. §2. IT, 12. 7. II. § f. 
44. 7. 13. and IT. 2. 14. 1. 1. & 2. & 13. 
§ X. & 16. & 22. & 24. Gaius, 4.§ 131. 
Cod. 2. 14. 6 . 

« II. h.t. 2—4. IT. 16. 3. I. §9. 43, 
26. 2. 2. 10. 3. 23. 

^ IT. 9. 2. 53. II. n. h.t. 

The formulas were abolished by Con* 
stantine. 

Cod. 2. 58, I. 
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justice, with the equal anxiety to promote an oppo- 
site object in the pages of Meeson and Wellsby *. 


JUMCIA, ORDINARIA AND EXTRAORDINARIA'. 

The characteristic of the “ ordinaria judicia ” 
was, that the magistrate within whose jurisdiction 
the suit was brought, instructed the process, pointed 
out and enforced the legal rules applicable to it — 
and having done this, named a private judge, to 
whom (subject to these directions) the determination 
of the case was entrusted. 

When the magistrate himself, without the inter- 
vention of a private judge, mvestigated and decided 
the case, he was said “extra ordinem jus dicere,” 
and the “judicium” was “ extraordinarium.” In 
the time of Diocletian and Maximian this was 
established as the general rule, and the naming of 
a private judge became exceptional. Thus the “ soli- 
tus judiciorum ordo ” was gradually abolished, and 
the old system inverted. 

Besides this, judgments were divided into those 
which “ legi time jure consistunt,” “legitima judicia,” 
such as arose in Rome or within a mile® of Rome 


^ See Reeve, fftsi. of Engliak Law^ 
Vol. III. p. 89. 

* I. 3. n. I. Savigny, Qttckichtt 
da R. R, Vol. I. p. loi. Theophilus, 
3. 13 : rdi iiKOCT^pia ^Biviipia 

i^r, Tovr^ffTiP ijpUa ^xu'ctro iy fidpip rtp 
KaifMp 70V Kop^iyrov . . . a^fjLipop tup 
Succumjplwp d^rporopiipoplup ivrwv Kal 
h xayrl Kcup<p yvfiya^opL^pup, 

L 4. 15: **qaotic8 extra ordinem 


jus dicitur qualia sunt hodie omnia ju* 
dicia/’ ** tunc locum habebat quando 
judicia ordinaria in usu erant sed cum 
extraordinariis judiciis poeteritaa usa 
eat.” I. 3. 13 . 

* Gaiua, 4. 103 — 105. Pro Rote. 
Com. 5. Gaiua, 4. 109. 

11.4.6.31. n.37.7.9.§3, Gaiua, 
4. no. 
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between Roman citizens and those “quse imperio 
continentur.” To the last class belong the “ recu- 
peratoria judicia,” those in which the single judge 
or one of the litigants was a peregrinus, and those 
which arose between Roman citizens at a greater 
distance than a mile from Rome. 

ACTIONES PERPETU.^: ET TEMPORALES. 

In the old Roman Law' the “Peqietuai ac- 
tiones” were those which were not destroyed by 
prescription; and this was usually the case with 
those founded in the Civil Law. “ Actiones tem- 
porales,” or “ temporarim,” were those which must be 
instituted within a certain time. Theodosius* made 
a law that all actions must be begun within thirty 
years from the time when the cause of action first 
existed, with some exceptions in favour of “actiones 
hypothecarim,” “actiones” for the “fundi patri- 
moniales” of the ruler, and “actiones” for the 
claims of the Church or benevolent institutions. 
From this time actions, the right to bring which con- 
tinued for thirty years, were called perpetum; and 
those which expired in a shorter time were called 
temporales. 


EXCEPTIONS. DEFENCES*. 

To enter into any detail upon this subject would 
be beyond the scope of this undertaking. Many 

' Gaiua, 4. no. But lee H. 48. Ep. 10. 51. n. 44 - 3 - Cod. 7. sg. 
II. 3. n. 5. 3. 8 . S 17. • /m<. 4. 13. n. 44. I. Gaiua, 4. 

• Theoph. c. 4. 14. Symmaclius, 1 15. 

11 
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of the “ exceptlones” were furnished to protect the 
Defendant against the injustice which would be the 
consequence of a literal application of the law. The 
“exceptio” took the Defendant out of the category in 
which the “ intentio" or charging part of his adver- 
sary’s statement had placed him. If, for instance, 
the Plaintiff had agreed not to sue the Defendant, 
bound to him by a former covenant, the Defendant, 
admitting the existence of the obligation, excluded 
himself from the effect of it by the exceptio of the 
“ pactum conventum.” Thus Ulpian says, “ exceptio 
est quasi qusedam exclusio, qua’ opponi actioni cujus- 
que rei solet, ad excludendum id quod in intentionem 
condemnationemve deductum est.” 

They were perpetual* and temporar}% or dilatory 
and temporal. Some of the most important are 
the “ exceptio rei judicatm*,” the “ exceptio doli V’ and 
the “exceptio metus.” The “exceptio doli” was esta- 
blished that no one should turn the law into an 
occasion of profiting by his own evil act, against 
natural equity, “ne cui dolus suus per occasionem* 
juris civilis contra naturalem a’quitatem prosit.” 
The “exceptio doli” was “in personam;” that of 
“ metus,” “ in rem.” Every “ exceptio in factum” 
gave rise to a “doli exceptio.” For he was guilty 


* n. 44. 3. 3. 

* Eod. I. 

’ Eod. 4. Eod. 4. S 

* n. 44. 4. 1. § I : *'ooD Bufficiet ei/* 
i.e. the Defendant, ''oetendere in re 
esse dolum aut in alterius dicat dole 
factum ; eonim personas specialiter de- 
bebit enumerare dummodo bae slot 
quanim dolus uoccat," it must be the 


dolus maluB actoris the Praetor did 
not say, Find for the Plaintiff, ** si in 
eA re nibil dulo male factum est;*' but, 
**si in eA re nihil dolo inalo aetorU 
factum est:" on the contrary, the 
“metus exceptio" ran, “si in eA re 
nihil metus causA factum est." n. 
44- 4- 4- § 33- 
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of “dolus” who sought to obtain that which the 
Defendant had a valid reason to refuse, “ quod qu4- 
cunque exceptione elidi potest petit,” unless he was 
ignorant of the circumstances — “nisi talis sit igno- 
rantia in eo ut dolo careat*;” for even if originally 
ignorant, he has no right, when the facts are made 
known to him, to persevere. In the “bonne fidei 
judicia ” the exceptio doli was not specified in the 
formula, but taken for granted : “ In bona) fidei ju- 
diciis inest exceptio doli".” 

The Principles of Roman Law as to the “ex- 
ceptiones ” were. 

First. That the Defendant was bound to prove 
the “ exceptio’ : ” “ Reus in exceptione actor est.” 
Secondly. That the Defendant by pleading the 
“exceptio,” did not admit the Plaintiff’s charge : “ Non 
utique existimatur confiteri de existimatione adver- 
sarius, quocum agitur qui exceptione utitur'.” 

Thirdly. That the Defendant might avail himself 
of diflferent “exceptiones*;” “Nemo prohibetur pluri- 
bus exceptionibus uti quamvis diversm sunt\” 

Fourthly. That though the “doli mali actio” 
must be brought within a certain time, the “ doli 
mali exceptio” was perpetual, because the Plaintiff 
could choose the time to sue, but the Defendant 
could not choose when he should be sued*. 


* IT. eod. 7 . § 5. 

Gaiufl, 4. 119. 

* n. 74 . 3. 21 . 30- 84. 5. 18. 1. 

68. I. 18. 5. 3. 

» n. h.t. 1. 1. 

* 9. eod, 

« 8. eod. 

® 44. 4. 5. I 6: **Non iicut de 


dolo actio certo tempore finitur, 
ita etiam exceptio eodem tempore 
danda est, nam t<icc pcrpetuo corn- 
petit, cum actor qutdein in suft 
potestate habeat quando utatur buo 
jure, is autem cum quo agitur non 
habeat potestatem, quando conve- 
niatur.” 

11—2 
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I now propose to lay before the reader an ac- 
count of the Preventive Remedies furnished by the 
Roman Law. This will involve the consideration 
of the pecuharly Prajtorian jurisdiction, under which 
will fall the Obligationes ex Delicto, and the law of 
Servitudes. We shall then examine the law of Con- 
tracts and of Inheritance. 


Digitizrd by GoogI( 


CHAPTER VI. 


PKEVENTIVE REMEDIES'. 


INTERDICTS. 

Most of the particular interdicts will be con- 
sidered under their several heads, in the particular 
matters to which they relate. But it may be useful 
to prefix an account of this peculiar and most salu- 
tary branch of praetorian jurisdiction. 

Originally they consisted in certain formulae, but 
they may be defined as proceedings by which the 
Praetor forbids or commands some action. 

They applied, says Ulpian, to divine and human 
things. To divine, as those “ de locis sacris aut re- 
ligiosis;” to human things, sometimes in the case 
of private or public property, “ de his quae sunt ali- 
cujus sometimes in the case of what was the pro- 
perty of no one, “de his quae nuUius sunt.” Those 
relating to property were either when the property 
was public or private. 

Public : “ de locis publicis, de viis, deque flumini- 
bus publicis.” 

Those affecting private property might relate “ad 
universitatem,” as the interdict “ quorum bonorum 

■ n. 43. 
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or particular things, as the interdictum “ uti possi- 
detis,” “de itinere actuque.” 

There were three kinds of interdicts, “ exhibitory,” 
“prohibitory,” and “ mixt,” which were both prohi- 
bitory and exhibitory. 

The exhibitory interdicts were those which ordered 
the production of a particular thing. The prohibitory 
those by which a particular act was forbidden. Some 
edicts related to what was present, as the “ uti pos- 
sidetis some to what was past, as those “ de itinere 
actuque et aqua festiva.” Some, as has been stated, 
were double, some were simple; some were annual, 
some perpetual. Some are given directly against the 
principal, others called noxales, on account of the 
delicta of those under our power — as when they 
have broken down or destroyed any thing, or raised 
a new work, “clam” or “vi'.” 

The produce of what the interdict enabled the 
litigant to recover, could only be what had accrued 
from the day that it was sued for. The interdict 
had no retroactive operation. 

INTERDICT “QUORUM BONORUM*.” 

By this interdict the person whom the Praetor 
had sent into possession of property demanded resti- 
tution of that property from those who actually pos- 
sessed, or who were supposed to possess it, as heirs 
or possessors. 

It applied to the “ universitas,” and not to par- 

* n. 43. r. 5. ** Interdicta noxalia nostrft potct^Utc suut dantur.** 

sunt qiue ob delicta eurum qute in ^ IT. 43. tit. 1. 
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ticular things. It did not reach the debtors to the 
inheritance, but merely the po-ssessoi-s of the property 
to be inherited. The person who applied for it was 
bound to prove that he had a right to the possession ; 
therefore if Caius demanded possession of property 
as the son of Titius, he was bound to prove that he 
was so. 

QUORUM LEGATORUM'. 

This was given to obtain possession, and to enable 
the heir to recover what a legatee has taken as a 
legacy without the consent of the heir. The Prmtor 
assisted the heir after he had given the requisite 
security against the letter of the law. 

It lay only against the possessor who claimed 
what was sought to be recovered as legatee or fidei 
commi.ssarius, not against him who claimed by a 
“ donatio mortis causa.” 

It was given to the heir and to the possessor and 
to their heirs and successors, but only, as has been 
said, after security* had been given. 

With the characteristic wisdom of the Homan 
Law, it lay not against the possessor only, but against 
him “qui dolo desiit possiderc,” that is, who had 
purposely deprived himself of the power to restore 
what was sued for. 

Though neither the “usus” nor the “ususfruc- 
tus” could, strictly speaking, be said to be possessed. 


^ II. 43. 3. “Ut quod quis le^ 
toruzn nomine, non ex voluntate hse< 
redis occupavit, id reatituat bsredi; 
etenim ^uissimum prsetori visum 
est unumquemque non sibi ipsum 
jus dicere, occupatia legatis, sed nh 


hajrede petero,’* 

* Satis datum sio arbitror, si sic 
satis datum sit ut legatario vel ipso 
jure acquisita sit idonea cautlo, vel per 
mandati actionem acquiri possit, et 
tunc interdicto locum fore.'* £od. 
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but to be held*, the interdict lay for them as it 
did for a servitude. 


“NE VIS FIAT El QUI IN POSSESSIONEM 
MISSUS ESTV’ 

This was given to protect the person whom the 
Praetor had directed to take possession of property 
for the purpose of safe custody* until his claim upon 
it was decided, or the cause for which he was 
authorised to take possession had ceased. 

It mattered not for the purpose of the interdict 
whether the person against whom it was sought had 
prevented the person seeking it from taking posses- 
sion by fraud, or expelled him from that possession 
by violence. 

DE TABULIS EXHIBENDIS*. 

This interdict was exhibitory. It lay against 
the person possessing or fraudulently ceasing to 
possess, “ qui dole desiit possidere,” any testamentary 
writing of a deceased* person®; “ad omnia qua) 
causam testamenti continent,” “ad omnem omnino 
scripturam testamenti sive perfectam sive imper- 
fectam:” it mattered not if it was invahd, if a sub- 
sequent win had been made, if it was said to be 
forged, or made by him who had not “testamenti 
factionem,” nor if the wiU had been in part or 


^ **Quod neque usoifructuB neque 
USU8 }M>mdctur Red magia tenetur.'" 
Eod. 

® n. 43. 4. 

* ri. 4^. 4. 

* II. 43. 5. “ KxUibore, hoc c«l 


materiffi ipsiua apprcbendendse oopiam 
faoere." 

® Eod. I. 7 . 

® § 10. "quia verba pnetoria rtli- 
querit fccerunt mentioneiu.'* 
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totally “ deletum sine dolo.” It lay against the 
“ sedituus” or “ tabularius” to whom the care of the 
will had been entrusted. 

The object of it was to compel the witnesses of 
the will to attest their signatures* before the Pra3tor, 
— if they would not attend voluntarily, they might 
be coerced ; any one might apply for it who took 
an interest under the will, and the “ condemnatio” 
was “ quanti interfuit,” the amount of his interest. 

‘ And then tho prcpostcroua use of written evidence in courts of Equity is 
imputed to the Roman law ! 
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OBLIGATIONS ARISING FROM DELId’A'. 

GENEEAL REMAKKS. 

“Delictum” is the intentional violation of a 
general law. Every one who commits such an act 
is liable to repair the damage he has occasioned, and 
to suffer the penalty inflicted by law. This liability, 
civil as well as penal, attaches to each offender, 
nor does the punishment of one exonerate the rest, 
“si cum uno agatur ca?teri non liberantur*.” 

By the Roman Law “delicta” w’ere divided into 
public and private. This division is marked by the 
different power of accusation, as it is extended to 
every citizen or limited to the injured person, by the 
different tribunals, under the jurisdiction of which 
such offences fell, by the character and method of 
applying the punishment inflicted. Any Roman 
citizen might prosecute a public “ delictum on the 
contrary, the sufferer alone could institute proceed- 
ings for a “privatum delictum.” Private delicta 
were tried in the same manner, and before the same 

^ De la Serva, Citrtc del Dtrecko antur; nam in aliis furibui ejusdom 
R(mano, Vol. II. p. 383. rei pluribus, non eat propt«rea caeteris 

^ n. 9. 3 . 1 1. § 1. So n. 36. 7. 55. I. pa?ose deprecatio quod ab uno jam 
QuamvU unus,’* flc. tutor, “duplum exact* est." 
priBBtlterit, nibilominus etiam alii Unu- 
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judges, as a civil obligation. Public delicta were 
subject to their own forms of proceeding, and tried 
by other judges. In private delicta the penalty was 
employed for the benefit of the person injured. In 
public delicta the punishment was corporal, or a 
fine paid to the treasury. 

The opinion of Ortolan and Du Caurroy, that a 
criminal intention was not requisite in all cases to 
establish a “delictum privatum” cannot be main- 
tained. Their argument is that the Lex Aquilia 
inflicts the same punishment on an injury occasioned 
by negligence as on an injury which is intentional. 
But if we observe that the Aquilian Law punishes 
not delicta only, but negligence also, inflicting the 
same penalty, but not attributing the same cha- 
racter to its consequences, as in cases of delicta, we 
shall reject a theory that is inconsistent with the 
spirit of the Roman Law. To this it may be added, 
that however the acts of imprudence punished by 
the Aquilian Law, if considered .separately, infer no 
wrong intention, yet they are the result of other 
voluntary acts done in violation of law, and of the 
precautions enforced by law to guard against evils, 
and thus are impressed with some portion of the 
character of delicta. 

The private delicta’ enumerated in the Institutes 
are furtum* — rapina — damnum — injuria. The Di- 
gest treats of several others, as “ de tigno juncto,” 
“arbonim furtim csesarum,” each having its origin 
in the law of the Twelve Tables : the “ servi cor- 
rupt!’ the action for an injury inflicted “dolo malo” 

' GaiuB, § i8j. L. 3. ’ n. 47 . 3 = ;. h. t. ’ n. ii. | 3. 
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in a crowd' — in these actions the condemnation for 
the first year was “ in duplum,” afterwards “ in sin- 
gulum the action “ quod metus causa* the action 
against those who took advantage of a fire, a falling 
down of buildings, a shipwreck, a naval fight, to 
appropriate property — actions the condemnation of 
which was for the first year “ in quadruplum,” after- 
wards “in simplum.” 


rREVENTIVE REMEDIES. 


Obligations arising from “delicta’” and “quasi 
delicta.” 

Delicta interfering with the exercise of public 
rights. 

The doctrines of the Roman Law* on this subject 
relate, 

1. To the protection of a “locus sacer “Ne 
quid in loco sacro fiat.” 

An interdict lay against the person who violated 
this rule. 

2. To the protection of a “locus publicus".” If 
any thing was done to injure a “via publica,” any 
one might obtain an “interdictum prohibitorium®” 
against the wrong-doer. 


* n. 47. 84. “Hoc autem edicto 
tenctur non boIur qui damnum in 
turb& dedit, sed et ia qui dolo malo 
feccrit ut in turbA damni quid daretur, 
sive illo venerit sive non fuerit prro* 
80D8... dolus onim malus titiam abson* 
tis esse potest.” 

* n. 47. 9 - 

* n. 43. 6. to 43. 15. 

* “In muris itemquo portis et aliis 
sanctis locis aliquid fneere cx quo 


damnum aut incommodum irrogetur, 
non pennittitur.” II. 43, 6. 2 . 

® n. 43. 8. “ No quid in loco pub- 
lico vel itiner© fiat.” “Viam publi- 
cam earn dicimus cujus solum publicum 
eat...viai prirate solum alienum cst, 
jus tantum eundi et agendi nobis oom- 
petit.” 2 . § II. h.t 
• “ Hoc interdictum perpetuum et 
populare est.” 2 , 34. h. t. 


Digitized by Coogle 


VII.] 


PREVENTIVE REMEDIES. 


173 


But the rule applied only to the “ vise rusticss 
the “urbica)” were under the care of the magistrate'. 

An “edictum restitutorium” lay against one who 
continued such an injury®. 

3. To protect the navigation of public rivers : 
“ Ne quid in flumine rip 4 ve ejus fiat quo pejus navi- 
getur,” or “ quo statio iterve navigio deterior sit^*.” 

4. To prevent the course of a river from being 
changed®. 

5. For the protection of “aqua ex castello*.” 

6. For the protection of the public “cloaca®.” 

7. To prevent the burial of a corpse or the 
building of a tomb on the property of another 
against his will’. 

8. “ Operis novi nuntiatio®.” 

One of the most refined and admirable parts of 
Roman jurisprudence. 

The “ operis novi nuntiatio” is the extra-judicial 
act by which any one apprehensive of injury from 
walls newly begun may prevent their continuance, 
till his right has been decided, with the privilege of 
compelling his adversary, who perseveres after such 
a notice, to restore every thing to the state in which 
it was at the time the “ nuntiatio” was given, how- 
ever the question of right may be decided®. 

The operation of this remedy was not retrospec- 


* n. i=n. h. t. 

* j. 35. h. t. 

» n. 43. It . 

* n. 43. 13. 

* 43. 50 . i. e. " ex eo receptaculo 
quod aquun publicam euecipit.” 

* 43. 53. I. § 15. i 16. 

t . n. 11. 8. 


’ “Hoc ioterdictum prohibitorium 
eese palam eet.” U. ii. 8. § 4. 

* n. 39. I. n 43. 55. Cod. 8. II. 

* II. 39. I. 20. § 3. “Prsetor ait 
quod factum eat rest! tuaa... Deque in- 
tereat quid factum ait an non, aive juro 
factum eat, aive non jure factum eat, 
interdictum locum habebit.” 
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tive : “ Adversus futura opera inductum est, non ad- 
versus prieterita.” 

There were three grounds on which the “ operis 
novi nuntiatio'” could be applied for — 

Natural: when any thing was fixed in a build- 
ing of our own, or erected on our soil. 

Public: when any right established by law was 
violated. 

Impositions: i. e. to guard what had been im- 
posed. 

When any one having imposed a servitude on 
his buildings did what interfered with tiie enjoyment 
of it*. 

The “nuntiatio” could only be employed for 
injuries connected with the soil, “opei’a solo con- 
juncta.” Ulpian says he makes an “opus novum” 
“qui aut mdificando aut detrahendo aliquid pristinam 
faciem operis mutat^.” 

Again, the remedy lay, 

“ Damni depellendi causa,” “ ut damni infecti 
caveatur‘.” 

“ Public! juris tuendi gratis, V’ in 'which case any 
citizen of age might apply for it : in other cases the 
right was liinited to him “ ad quern res pertinet*.” 


' n. 39. 1. 5. § 9. 

* Whether thin extended to all aer- 
vitudee U the aubject of much diBCUB- 
Bion. Gluck^ Vol. x. p. 321, in spite 
of the large expreesion of Ulpian, 
n. 43. 25. § 3; "Jus habet no\*um 
opus nuntiandi qul aut dominium aut 
Rervitutem habet.” The passage in 
the text is '^ledibus suis,” which 
would exclude the servitude *'pnedi- 
orum rostioorum/' and this view is 


farther borne out bj the L. 14. h. t. 

* I. § 12. h. t. 

« n. 39. 1. 17. n. 43. 24. 1. 7. 

® Nam reipublicaj interest quam 
pltirimos ad defendendam suam cau- 
sam admitti.” IT. h. t. 3. 

® I. 20. 4. h. t. '‘Quern in h>cum 
Duniiatum est nequid opens noviheret, 
quA de re agitur, quod in eo loco 
antequam nuntiatio missa fieret, aut in 
e& causA esset ut remitti deberet, fac- 
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Whatever was done after the “nuntiatio” was 
illegal. 

It was a peculiarity of the “nuntiatio,” that it 
was “in rem,” not “in personam;” wherefore it 
availed against a madman or an idiot'. 

It must be made on the spot, “ eo loci ubi opus 
fiat.” It need not be given to the master ; if given to 
any one “ qui in re pricsenti fuit domini operisve 
nomine,” it was suflficient, though a slave, a wife, a 
boy, or a girl*. 

If the person who complained of the work, com- 
plained only of a portion of it, he was bound to 
.specify the exact portion of which he complained, 
and define the limits within which the work might 
be carried on. 

The “operis novi nuntiatio” was only valid for 
him in whose name it w^as given": “Morte ejus qui 
nuntiavit extinguitur nuntiatio.” 

The right, however, acquired by the violation of 
the “nuntiatio” was not extinguished by the death 
of the person who used it‘. 

As to the defendant, the proceeding being “ in 
rem’” w’as valid against his heirs — with this distinc- 
tion, that in case of transgression he might be com- 
])elled to restore the plaintiff to his original condition, 
at his OW’D expense, which was the penalty of his 


tumcBt, idreBtitoAS.” II. 43. 24. 7. §1. 
** Qui ante reiuissionem nuntiatiooiA, 
contra quam prohibitas fuerit, opus fe- 
cerit, duobuB interdictiB tenebitur, tmo 
quod ex operis novi nuntiatiooe com* 
peUt, altero, quod Ti aut clam,’' &c. 

* 10. h. t. 

* 39 - 5- S 4- “SuiEcit enim 


in re pnesenti operis nori nuntiatio* 
nem factam esse, ut domino poesit re* 
nuntiari.” 

* 8. 6. h. t. 5. 6. h. t. 

* 20. § 6. h. t. 

® 8. 7. h, t. 23. h. t. But this \n 
irreconcileable with IT. 4. 7. 3. § 3. 
Meennann, Tkei. 6. p. 781. 
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fault; but if he died, the heir was not liable for the 
penalty, but only obliged to allow the plaintiff to 
destroy what had been done, to furnish “ patientiain 
destruendi operis*,’’ unless in so far as he was a 
gainer by the transgression of the law*. 

If the spot belonged to several, the “ nuntiatio ” 
was valid against all ; but if one of several proprie- 
tors transgressed, he alone was liable to the interdict, 
the others being only bound to the “ patientia.” The 
“nuntians” was bound to take recorded evidence of 
the state of the work when he made his protest, “ ut 
apparent quid postea factum sit’.” 

An “excejitio” prevailed against the interdict 
when after the “nuntiatio” an agreement* had been 
settled between the parties, unless the “nuntiatio’” 
had been “publici juris tuendi gratis,” in which no 
such agreement could be valid; or if the work was 
such as to admit of no delay, the defendant might 
apply to the judge to determine “an talia opera 
fuerint ut contemn! nuntiatio deberet’:” — again, the 
“nuntiatio” had no effect where the defendant was 
engaged in an act expressly sanctioned by law, e. g. 
repairing a “ rivus.” 

* 12 . h. t. 

* 20 . § 7, 8. h. t. 

* L. 8. cod. tit. § pote«t. § et pro- 
ban. “Ut probari iiossit quid poetea 
fcdiScatum sit modulos munire debet 
is qui Duntiat, qui ut sumantur cod- 
feranturque Pnetor decemero solct.” 

^ I. § 10. h. t. “An danda sit 
conTentionU exccptio, et lut Celsus 
dandain.*’ 

5 II. 2 . 14. 7. § 14. “Si paciacar, 

DC opens novi nuntiationem exsequar, 


quidam putant non valere paclionem, 
quasi in cA re Praetoris iraperium ver» 
setur : Labco autem distinguit, ut si 
ex re familiari operis novi nuntiatio 
sit facta^ liccat paciacij side republidl, 
non liceat : <jii» distinctio vcra cst.’* 

* n. 39. I. 5. § 13. "Proiode si 
quia cum opus hoc morit pcriculum 
allaturum esset nuntiavcrit opus no- 
vum, diccmus apud judicem qua>ri 
debere an talia opera fuerint ut con* 
temni nuntiatio deberet.’* 
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As to the manner of extinguishing the “operis 
novi nuntiatio,” before Justinian the rule was, that 
it expired in a year, and could not be renewed unless 
the nuntians had procured a sentence within that 
time in favour of his “jus prohibendi.” Justinian 
abolished this rule'. 

Another cause was, the remission of a competent 
judge*. 

If the defendant wanted to exonerate* his work 
from the “operis novi nuntiatio,” he applied to the 
proper judge for a “ remissio,” and this was given at 
once unless the nuntians swore, “se non calumnise 
causA opus novum nuntiare',” or the “ cautio de rato” 
was not given by him who had given the “ nuntiatio 
procuratorio nomine 

In other cases a petitory suit was instituted in 
which the nuntians was plaintiff, and therefore 
sustained the “onus probandi.” The nuntians by 
adopting this mode of action renounced all possess- 
ory remedies®, and therefore Ulpian^ gives the per- 
son whose right is encroached upon a caution against 
adopting this form of remedy, unless in cases where 
the soil beyond all doubt belonged to the defendant, 
recommending in other cases recourse to the interdict 
“ quod vi aut clam,” or the “ uti possidetis.” 

^ Cod. h. t. 1 . un. non nuntlatione ; csterum operis novi 

* n. 43. 15. 1 . uo. nuntiatione possGssorem eum faciemns 

’ 39. 1. 5. § 17. cui nuntiarcriinus : at si in suo quid 

^ 5. I 14. h. t. faotat quod nobis noceat, tunc operis 

® 5. § 18. h. t, novi deiiuntiatio erit nccessaria.” 

® 5, § 10. h. t. Basil 58. 80. Gr. I. IT. 5. § 17. 8. § 2. § 4. 12 ; 20. § i ; 
§ 3, d TapayyAXtJS ylyerai 21. b. t. II. 43. 25. 1 . un. § 2. II. 46. 

I. § 6 . h. t. 5. 2. § I. 46. 5. I. f 6. 

^ 5. § 10. h. t. ** Melius esse eum Cap. ult. X. de novi op, nunt. 5. 32. 
per Prtetorem vel per manum, i. e. la- Greg. 9. IT. 46. 5. i. 6. 8. | 3. h. t. 
pilli jactum prohil>cre, quam operis Cod. b.t. 1 . u. 

12 
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Another cause was “ stipulatio ex opens novi nun- 
tiatio,” that is, where the defendant gave the “ cautio 
de demoliendo,” a promise that if defeated he would 
replace every thing as it stood at his own expense. 

Lastly, the death of the nuntians, or his loss of 
all interest in the property concerned. 

OF PROHIBITIONS' AND THE INTERDICT 
“VI” OR “CLAM.” 

Closely connected with the “ operis novi nuntia- 
tio” is the " prohibitio,” and the interdict “quod vi 
aut clam,” founded upon it. 

If any person interested in the land forbad ano- 
ther from altering its condition, and the “prohibitus” 
notwithstanding persevered, the “interdictum quod 
vi” obliged him to restore every thing to the state 
in which it was when the prohibition was signified 
to him. 

The right of the “prohibitus” did not come into 
question : if he persevered he violated the law, as in 
the case of tlie “nuntiatio.” “Parvi refert utrum 
jus habucrit faciendi an non, sive enim jus habuit sive 
non ; tamen tenetur interdicto propter quod vi aut 
clam fecit; tueri enim jus suum debuit, non injuriam 
comminisci.” 

No particular form w'as requisite to signify the 
“prohibitio*.” The simplest act w'as sufficient, so 
entirely different from the English Law was Roman 
J urisprudence. 

^ n. 43. 24. pillumve jactantU prohibendi gratiA,* 

• “Prohibitus Intelligitur quovis 20. § i. h.t. i. § 6. h. t. '^Vi factum 
prohibcDtis actu : id est, vel diceutis 86 id videtur esso quA de re quia cum 
prohibere, vel manum opponentis^ la- prohibetur facit.” IT. 50. 73. § 2, 
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The “prohibitio” was a wider remedy than the 
“nuntiatio.” It comprised “opera in solo facta,” 
i. e. all changes of any kind that affected the pro- 
perty ; not merely buildings : “ qui arbores succidit 
utique tenebitur et qui arundinem et qui salictura... 
item et in vineis succisis, et si quid circa arbores 
fiat'.” So, loading rich soil with a pile of manure, 
digging a trench into which the ox of the “prohibens” 
has fallen in a public wood, destroying a house, 
taking the tiles from one, polluting a well-spring, 
ploughing in certain cases, might be among the 
objects it was to prevent. 

The remedy lay not for the owner only but any 
one who had an interest, “ quia ego sum cujus in- 
terest*.” The rule that the “nuntians” made the 
defendant for the purposes of the proceeding a “ pos- 
sessor,” is inverted in the case of the “prohibens*.” 
Therefore not the “prohibens,” but the “prohibitus,” 
became the plaintiff. But if the heir of the “pro- 
hibitus,” “ ignorans causam praecedentem,” continued 
what his predecessor had begun, the interdict could 
not be used against him*. The edict applied to the 
possessor however innocent, for it ran, “quod vi 
aut clam factum estV’ not “quod vi aut clam fecisti,” 
as Ulpian remarks. 

The liabilities are concisely summed up by Paulus*. 
He “qui vi aut clam fecit,” if the possessor, was obliged 
to allow and pay for the removal of what he had 


' 7 - i S- § <>• § 7- § 8. h. t. 7. § 5, 
13. i 3 - § 4- § 7 - 1 >. t- n. 47. 7. II. 

’ 13. § 4 - § 5 - 1 . 1 . II. h. t. 

’ n. 39. I. 5. § 10. 

‘ JO. § 3. h. t. * § 13. h. t. 


* i5. § ). h. t. summA qui vi 
ant clam fecit, si posaidet patientiam 
et impensam toUondi opcri-i qui fecit 
nec poBsidet impensam, qui possidet 
nec fecit patientiam tantum debet.*' 


12—2 
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done — if the doer, but not the possessor, to pay for 
it; if being sued he was the possessor but not the 
doer, to allow it. The same principles that apply to 
the interdict "quod vi” hold good when an "opus 
clam factum” is in question. Ulpian has given the 
definition of the " clam,” “ clam facere videri Cassius 
scribit eum qui celavit adversarium, neque ei denun- 
tiavit, si modo tirauit ejus controversiam, aut debuit 
timere.” The Roman Law discouraged chicane as 
much as violence. 

“CAUTIO DAMNI INFECTI'.” SECURITY AGAIXST 
ANTICIPATED INJURY. 

There were cases in which though a person had 
sustained a very positive injury, he could recover 
no compensation. If an old house fell upon that to 
which it was contiguous, not only could the owner 
of the house injured recover no damages from the 
owner of the first house, but he could not compel 
him to carry away the rubbish if he chose to abandon it : 
“ si modo omnia quoe jaceant pro derelicto habeat.” 

In order to guard against* such an occurrence 
the person endangered might demand security from 
the owner and maker of the “opus” by which he 
was menaced, for indemnification against the appre- 
hended injury. If on account of "angustiie tem- 
poris®,” or absence on behalf of the commonwealth, 
injury had happened before the “cautio” had been 
required, the person injured might obtain " cautio 
de damno prieterito.” The person from whom the 
cautio was sought might exonerate himself by giving 

1 II. 39. 3. 6. * 7, h. t. ® 9. pr. h. t. 
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up the property, or opus ’ ; if he did neither, the 
plaintiff might be put in posse.ssion of the “sedes,” 
at first without ousting the defendant, “raissio in 
possessionem ex primo decreto’.” If this was inef- 
fectual, the property was considered as derelict, and 
passed to the plaintifij who might instead, if he pre- 
ferred such a course, suppose the cautio had been 
given^. 


AQU.E PLUVI.-E ARCEND.E ACTIO*. 


This was also a remedy against anticipated wrong, 
“damnum nondum factum;” after the completion of 
a work however, “opere tamen jam facto,” from which 
damage was apprehended. It lay whenever in con- 
sequence of any work changing the natural current 
or drain of “ aqua pluvia,” i. e. water descending 
from the sky, whether it mixed with other water or 
not, there was reason to fear injury to the land of 
him who employed it. It lay against the owner, not 
against the “usufructuarius’,” for the restoration of 
the original drain, and not for compensation that 
had accrued “ ante litem contestatam.” 

It might be answered by shewing that the “opus” 
was done by public authority* ; that it had existed^ 
from time immemorial; that it was a servitude to 
which the land of the plaintiff was bound to submit; 
and that it had been done “patiente vicino®,” with his 
tacit assent. 


' 7 - 

’15 . 1 II — 10. b. t. i5.§i6. h. t. 

* 13. § ult. h. t. II. 43. 4. 4. § 1 . 

* n. 39. 3. 

^ An actio'* lay against t)io 

fructuariua. II. 22. § ?. h. t. 3. $ 4. 


b.t. n. 5. 6. §6. 7. 1 1, 13. 22. § 2. U.t, 
® 3. § 3 - I I- b.t. 

^ ** Si tamen lex agri non inveniatur 
vetustatcm vicem legis tenore.” 

® 19. h. t. 
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ACTIO AD EXHIBENDUM'. 

The object of this action was to compel the 
possessor of any moveable, to produce it for the 
inspection of any one who had a just and probable 
cause (of the existence of which cause the judge 
was to determine) for demanding to see it. Several 
admirable maxims of Roman jurisprudence are con- 
tained in the chapter dealing with this subject. For 
instance, he wdio had fraudulently ceased to possess 
the thing in question, “ qui dolo dcsiit possidero,” was 
treated as the possessor. And again, in answer to 
one of those cavils which arc the scandal of human 
reason, and which our law has so anxiously en- 
couraged, I find this noble passage : “ non oportere 
jus civile calumniari, neque verba captari, sed quA 
mente quid diceretur animadvertere convenin’.” 

I cannot end my remarks’ on this head without 
observing that this law contains the rule from which 
our doctrine of Habeas Corpus was taken, probably 
through the medium of some canonist. The passage 
is as follows : “ Si liber homo detineri ab aliquo 
dicatur, interdictum adversus eum qui detinere dici- 
tur de exhibendo eo potest quis habere’.” 

Where the defendant did not admit® the posses- 
sion, or where, though the equity existed, there were 
technical obstacles to this form of proceeding, there 
lay a suppletory “actio in factum*.” To this head 


' n. 43. 5. De labulit cxhibendle. 
n. 10. 4. 

• n. 10. 4. 19. 

• n. 43. jg. do homine libero exhi- 
bendo. 


* n. 10. 4. 13. 

‘ “./Eguitas exhibitionis.” n. 10. 
4- 3- § M- 

» n. 10. 4. 3. § 14. n. 43. 5. 
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may bo referred the interdicts' “ de liberis exbiben- 
dis,” and “de uxore exbibend^.” These were pre- 
paratory to tlie interdict “ ad ductionem,” which ran 
thus: “Si L. T. in potestate L. T. est quo minus 
eum L. T. ducere liceat — vim fieri veto*.” 

To this head may be referred the “editio actio- 
nis*,” and the “ editio instrumentorum,” which made 
technical tricks, error and surprise, as nearly impos- 
sible under the Roman system, as under ours, till 
within these ten years, it was inevitable. 


DE GLANDE LEGEND A DE ARBORIBUS C^DEN- 
DI8*. DE MIGRANDO*. 

We have seen that in certain cases the owner 
of land on which the moveable of another is to be 
found can be compelled “ad exhibendum.” There 
are however in certain cases specific remedies by 
which the same object may be more speedily and 
more certainly attained. 

The interdict “de glande legendA” compelled the 
proprietor of the soil on which the fruit belonging 
to another had fallen, to allow the owner of that 
fruit to pick it up every third day'f. 

The interdictum “ de arboribus caedendis” enabled 
any one, injured by a tree overhanging his house or 
land, to get rid of the nuisance, in the first place, by 

> n. 43. 30. * n. 43. i8. 

• 43 - 30 - 3 - ’ 43 - ^ 7 - >• 

* n. ' 1 . 13. The plaintiff could take * II. 43. 27. 32, 

bis adversary to the album” and ^ “Glandis nomine omnes fructus 

show him the clause be meant to use. continentur.” § 2. h. t. 
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extirpation, in the second, by lopping up to fifteen 
feet from the soil, in conformity with the law of the 
Twelve Tables. 

The interdictum “ do migrando” enabled the in- 
quilinus' who had paid his rent, or who owed no 
rent, or who wished to remove any thing not liable 
to be distrained for the rent, to do so without oppo- 
sition from the landlord®. 


DE CLOACIS^ 

This interdict enabled any part-owner of a 
“ cloaca,” on giving “ cautio damni infecti,” to re- 
pair it on his neighbour’s premises. 

In like manner, every one who had a servitude 
“itineris actusve,” might make such reparations as 
the road required by the interdictum “de itinere 
actuque reficiendo\” 

The plaintiff, in addition to the right, was bound 
to shew the exercise of it “nec vi nec clam nec 
precario,” in the preceding year, and also to give 
security “de damno infecto®.” 


FOR THE REMOVAL OF A CORPSE*. 

The person on whose land or in whose monu- 
ment a coq)se had illegally been deposited, had an 


' Not tlic coloniii*. 

* n. 43. 32. Every case in which 
the landlord would have a right is 
guarded against by the edict. It is 
really astonishing {were it not for the 
profound ignorance of Englishmen on 
all Buitjects of jurisprudence) that with 
such an example before our eyes Spe- 


cial Pleading should liave so long pre- 
vailed, and to a certain degree should 
still prevail, in this country. 

* n- 43- 

* II. 43- >9- 

' 43- I9- 3- § II— 16- 4, £. 

* II. II. 7 . J. 8 1 — 7 . 
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“ actio in factum” against the person who placed it 
there, to compel him to remove it, or pay the value 
of the land. 


OBLIGATIONS ARISING FROM DELICTA. THEFT. 

FURTUM'. 

“Furtum” is the fraudulent removal of a thing 
from the place in which it was for the sake of profit, 
either from the thing itself, or its use or possession, 
in violation of the law of nature. 

I refer to the passages in the note’ to justify 
the translation I have given as exhibiting the in- 
tended definition of “ furtum.” 

From the word “ contrectatio ” it is inferred that 
“furtum” could not be committed of immoveables®. 
Thus the mere entry into a chamber for the purpose 
of theft did not constitute the “furtumL” But he 
who received money to pay the debt of Titius to 
Caius, and instead of doing so’ paid his own debt to 
Caius, was guUty of “ furtum.” 


* Inti. 4. § r. n. 47. a: “Fur- 
tuiu est coDtrectatio rei fraudulosa, 
lucri faciendi gratis, vel ipsius rei vel 
etiam usub ejus posseBsionisve, quod 
l«ge naturali prohibitum eat admit- 
tore.” 

* IT. 41. 3. 3. § 18: "Si rom apud 
to depositam furti faciendi caus& con- 
trectaveris desino possidere. Sed si 
earn loco non moTeria, et inficiandi 
aiiimum babcaa, plerique yeterum et 
SabinuB et Cassiua rccte responderunt, 
possessorem me manere quia furtum 
tine contrectatione fieri non poleti, ncc 
animo furtum admittatur.” II. lo. 4. 
15: "Thesaurus meus in tuo fundo 
eet, nec eum pateris me effodere : cum 


eum loco non moperit, furti quidem — 
nomine agere recte non posse me La* 
beo ait.** 

• II. 47. 3. 35 : "verum est, quod 
plerique probant, fundi furti agi non 
posse.** Gains, Jtui. 3. §51. against 
the opinion of the Sabiniani. 

* "Qui furti faciendi causd con* 
claye intravit nondum fur est, quam- 
vis furandi caus& intravit.** H. 47. 

2. II. § 7* 

^ ''Julianus scripsit, si pecuniam 
quis a me acccpcrit ut creditori meo 
Bolvat, dcinde cum tantam pecuniam 
eidera creditori deberet, suo nomine 
solvent, furtum eum facere.” II. 47. 

3 . 5^- § 16. 
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The criterion of the crime was unlawful gain, 
wherefore a man might be guilty of a furtum of 
W'hat belonged to himself*. 

The taking unlawfully the “hereditas” of an- 
other “ante aditam hareditatem*,’’ was not a furtum, 
but constituted the “crimen expilatte hiereditatis,” 
and fell under the cognizance of the “praeses pro- 
vincioe.” Neither could married people have the 
“actio furti” against each other\ The injured person 
had his “actio furti” against the wrongdoer for 
four- or two fold compensation, as the furtum was 
“ manifestum ” or “ non manifestum*.” 


DOLI ACTIO*. 

This action, where there was no other remedy, 
lay for the reparation of intentional and illegal in- 
jury. It gave a right to complete compensation 
if brought within two years, but if brought later, 
only to the gain which the defendant had obtained 
from his dolus. As it was a “ famosa actio,” it could 
only be brought where the damage amounted to two 
aurei, and not against persons whom the plaintiff 


' n. 47, 1. 15. § I ; “Dominua qui 
rom subripuit in quA usuafnictus alie* 
nua eat, furti uaufructuario tenetur.*’ 
So he might commit a furtum **rei 
pignoratjc,” 19. 6. 54. § i. h. t.; or if 
he lent to another what he had re- 
coivcd for hia own uae : I quote the 
passage, which is a remarkable one : 
quo satis apparot furtum fieri 
si quis uaum alieniu rei in suum 
lucrum convertat, ncc movere quern 
debet quaai nihil lucri aui gratiA fa- 
cial. Species enim lucri est ex alieno 


largiri ot bene6cii debitorem sibi ac- 
quirere.** 66. **Si is qui rem pignori 
dedit vendiderit earn, quamvis dominus 
sit, furtum facit ; sive earn tradiderat 
creditori sive tantum obligaverat.” 
n. 13. I. 16. 

* IT. 47. 19. 3. 

* IT. 15. 7. 

* n. 47. 7 . 17. §5o=a— 8. ai, 9. 34. 
5a. 54. §4. eod. 

5 n. 4. 3. n. 50. 17. 47. 4. 3. 

18, I. § I. 4. 6. 7. 
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was bound to bold in reverence. In this last case 
an “actio in factum” for the recovery of the un- 
lawful profit lay in its stead. 

Analogous to the “actio doli” is the “actio quod 
falso tutore gestum esse dicatur*.” 

The action against the person who had imposed 
upon another, by assuming the authority of a 
“tutor,” although he was not tutor: “In eum qui, 
cum tutor non esset, dolo malo auctor factus esse 
dicetur, judicium dabo, ut quanti ea res erit tantam 
pecuniam condemnotur*.” 

SI MENSOR FALSUM MODUM DIXERIT*. 

This was an action against the “mensor agro- 
rum,” who, like an English barrister, could bring no 
action for his fees, but received an “honorarium,” 
and gave his labour “beneficii loco.” It could only 
be brought in cases of “dolus inalus,” “visum est 
enim satis abundeque coerceri mensorem, si dolus 
malus solus conveniatur ejus hominis qui civiliter 
obligatus non est.” Therefore neither want of skill 
nor neghgence were actionable. “ Lata culpa‘” was 
tantamount to “dolus.” 

He who purposely hindered another from ap- 
pearing® at the proper time before a court of justice. 

He who fraudulently* prevented one “in pos- 
sessionem missus ” from taking possession. 

He who by the alienation of any disputed pro- 

■ n. 17. 6. * n. II. 6. I. 

• n. »7. 6. 7. • n. j. 10. 

* II. II. 6. * II. 43. 4. n. 4. 7. 
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perty' made it more difficult or less beneficial for 
another to recover his right. 

These persons were all liable to an action '‘in 
factum.” 

In the last case, if the wrongdoer was the plain- 
tifij he had an “ exceptio.” 

The measure of damages in this case was the 
injury sustained in consequence of the change by 
the aggrieved party*, e. g. “si res fuerint usucaptse 
ab eo cui alienatae sint.” 

To this head belongs the “ Actio Pauliana^” 

If a debtor alienated his goods to the injui-y of 
his creditors, the Actio Pauliana, an “ actio in factum” 
(sometimes an “interdictum fraudatorum” attended 
with very much the same consequences) was given 
to them. This action supposes an “alienatio in 
fraudem creditorum ” as its foundation. This might 
be by paying before the money ‘ was actually due, 
or any act that might prevent the creditors from 
receiving their share in the distribution of the 
bankrupt’s property. It lay against the alienee, 
whose privity to the fraud, if he had received the pro- 
perty as a gift, it was not necessary to prove; but if 
he parted with it to a third alienee, who was bon4 fide. 


^ This is one of the most refined 
and salutary parts of Roman juris- 
prudence : it is the grand mzucim, so 
opposite to all the ideas of those who 
made the mass of incoherent excep- 
tions which is called law among us, 
** ne cujus deterior causa fiat ex alieno 
facto/* Could such a monstrous in- 
justice as ** tacking ** have existed in 
a court of equity, if our judges who 


created and supported it had ever 
heard of such a principle ! 

* 3 h.t. = 4 . 

* Qu» in fraudem creditorum facta 
sunt, ut restituantur.*’ 4 . 2 . 8 . Cod. 

7 - 75 - 

* 10. n. eod. tit. *‘nam prsetor in- 
telligit fraudem otiam in tempore 
fieri.** 
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such last-mentioned alienee was not liable ''si cui 
donatum est non esse quierendum an sciente eo cui 
donatum gestum sit, sed hoc tantum an fraudentur 
creditores'.” 

“ *Qui a debitore, cujus bona possessa sunt, sciens 
rem emit, iterum alii bona fide ementi vendidit, qum- 
situm est an secundus emptor conveniri potest : sed 
verier est Sabini sententia, bona fide emptorem non 
teneri, quia dolus ei tantum nocere debeat qui eum 
admisit.” 

The object of the action was the recovery of what 
had been alienated with its profits, so far as might be 
necessary to satisfy the creditor — nor could the ali- 
enee recover what he had given from the creditors. 
The action lay for a year “ ex die factm venditio- 
nis,” and afterwards, for the profit made, for a reason 
that will seem surprising to the readers of our law, 
"iniquum enim praetor putavit in lucro morari’, eum 
qui lucrum sensit ex fraude.” 

It lay against the heirs whose inheritance had 
been increased by the fraud of the deceased 

ACTIO SERVI CORRIJPTI’. 

This actio lay against the seducer or corrupter 
of a slave, “ quo eum deteriorem faceret,” or the har- 
bourer of one who had run away. With its usual 
discrimination and humanity, the Roman Law does 
not hold him responsible who did this “vel huma- 
nitate, vel misericordia ductus, vel alia probatd et 

' 6. § lo. h. t. 15. pr. h. t. * 10. ult. 1 1 li. t. 

' 9. h. t. ’ IT. 1 1. 3. 

’ II. 47. 8. 10. 14. 
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justa ratione.” It applied to one who made a bad 
slave worse, as well as to one w'ho made a good 
slave bad'. 

CALUMNIA*. 

The person who has received money to abstain 
from harassing another by an unrighteous lawsuit, 
or to do any litigious act, may be compelled to 
refund four times the sum he has received if the 
action “in factum” be commenced for it wdthin the 
year, and the sum itself, if he be sued afterwards. 

The action lay in the case of criminal as well as 
in that of civil proceedings*. 

He who gave money to another “ut negotium 
faceret^” to a third person, could not recover the 
money so given, but the right of action w’as given to 
the third person : “ ei dabitur petitio propter quern 
datum est ut calumnia ei fiat.” Therefore if Caius 
received money from Titius to bring a suit against 
Paulus — and from Paulus not to bring it — he w'as 
liable in two actions to Paulus. 

Money’s worth the release from an obligation, 
the loan of money without interest, the sale or hire of 
a thing for less than its real value, was tantamount 
to money — nor did it matter whether the money was 
given to the corrupt person or to another for his 
benefit. Neither did it matter whether the money 
was paid before or after the judgment®. 


^ *'Immo et si erat servus omul * IT. 3. 6. 

modo fugiturus, vel furtum factunis, * i. h. t. 

liio vero laudator hujus propositi ex- ^ 3- § 3> b. t. 

titit, tonctur, non enim oportet lau- ^ 2. h. t. 

dando augeri malltiain.” * i. § 3. h. t. 
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The action ' did not lie where there was a “ bond, 
fide transactio:” “Neque enim transactionibus est 
interdictum sed sordidis concessionibus.” 

The case of Lord Bacon was also provided for*: 
“ Si igitur accepit ut negotium faceret, sive fecit sive 
non fecit tenetur, et qui accepit ne faceret etsi fecit 
tenetur.” So lofty was the morality of the Roman 
Jurist (heathen as he was) even amid the universal 
degradation of a race steeped to the lips in servitude 
— so careful was he to block up every loophole to 
prevarication and every avenue of guilt, and so 
striking is the contrast furnished by his rules, to the 
anxiety with which our law long provided every pos- 
sible defence that low cunning could suggest for the 
rapacity, violence, and extortion, to which our judges 
shewed for so long a period so strong a sympathy 


RESTITUTIO IN INTEGRUM*. 

This was the immediate interference of the ma- 
gistrate to replace the suitor in a situation firom 
which he had been inequitably and to his prejudice 
removed: “Integri restitutio est redintegrandaj rei 
vel causse actio’.” 

To prove the utility of this chapter* of juris- 


* 6. I 3- 

* This is the defence put forward 
by those who in our day have been 
transported by their admiration for 
Lord Bacon's glorious intellect to vin> 
dicato his bottomless corruption ; but 
the defence, scandalous as it is, cannot 
be supported. Xiord Bacon sold in* 
justice as well as justice, as he himself 
plainly says. 

’ See the case of Ame and Huggins, 


in the State Trials, disclosing crimes 
almost incredible, whicli, thanks to 
the judge, were perpetrated with im- 
punity. 

* n. 4. 1—7. Cox, Reports, i. 
333. Donellus 31 . 4^14. P. Williams 
3. 315. GlUck, 5. 393. Pothier, Pan- 
dtetoT. Inti. Vol. III. p. 196. Lomat. 
3. 367, Code civil. 1674. 1334 seq. 

* Pa^di Kntentice, 

* Ulpian I. de Integ. rest. ** Int^fri 
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prudence would be superfluous; it is self-evident. 
U nder this head the Praetor relieves men who have 
erred or been imposed upon, be it from fear, be it 
through craft, be it from age, be it from absence. 

It was eminently the creature of Pnetorian law, 
and could be employed ' only where in cases no help 
could be obtained in the ordinary course of justice. 
It was granted by the Pra;tor after a careful inves- 
tigation of the circumstances of the case: “Omnes in 
integrum' restitutiones caus4 cognft4 a Prajtore pro- 
mittuntur, scilicet ut justitiam earum causarum ex- 
aminet an verae sint, quarum nomine singulis sub- 
venit.” 

Though the chief heads were enumerated’, the 
effect of this salutary principle was not confined to 
them : “ Item inquit Praitor, si qua alia mihi justa 
causa videbitur, in integrum restituam.” This clause, 
the law goes on to say, is necessary : “ Multi enim 
casus evenire potuerunt qui deferrent restitutionis 
auxilium nec singulatim enumerari potuerunt; ut 
quoties aequitas rcstitutionem suggerit ad hanc clau- 
sulam erit descendendum^” 

Like most Praetorian remedies, it must be in- 
voked within the year, “annus utUis,” only that 
“ propter capitis diminutionem ” was “ perpetua.” 


reetitutionem Pnetor tribiiit ex his 
causis quse per doluin, mcturo, ot 
status permutatioDem, et justum erro* 
rem, et abecntiam necesHariain. et in> 
firmitatem a;tati8, gestaessedicuotur.** 
Pauli Rec. Sent. i — 7. 2. What would 
the authors of this jurisprudence have 
thought of the decision in^'Taltarom’s” 
case? 


* IT. 4. 4. 16. '' 8i cotnmuni auxilio 
et m< ro jure miinitus est non debet 
ci tribui extraordinarium auxilium/^ 
& c . 4. 2. 21. § 3. 

' n. 4. 1 . 3 . 

^ n. 4. I. I. § I. Verba edicti ta- 
lia sunt.” IT. 4. i. 29. g 6. 

* II. 4. 5. 26. § 9. Constantine ex- 
tended the privilege. L 2.Cod. Theod. 
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The remedy extended not only to the persons 
themselves who required it, but to their successors ; 
“Omnium qui ipsi potuerunt in integrum restitui 
successores in integrum restitui possunt, et ita 
saepissime est constitutum'.” 

It was granted not only against the person who 
had done the wrong, or taken the advantage, but 
against any possessor of the object the restitution of 
which was required ; no man therefore, says Paulus, 
whom the Praetor has promised to restore “in in- 
tegrum” is excluded from what he claims*. 

It was not granted where the loss sustained was 
trifling*, “propter satis minimam rem vel summam,” 
with the exception of that “ ex causS. doli for the 
person against whom in such a case a judgment had 
been given was infamous*. Where there was a case 
of “lucrum cessans®,” it was open to all. But it did 
not apply where the gain sought would be caused by 
the loss of another, or by his punishment*. Minors 
might have recourse to it, though they had not sus- 
tained actual loss, “sed etiam cum intersit eorum 
litibus et sumtibus non vexari^” 

A minor could not take advantage of this re- 

de inte^ rertit. JustiniaQ enlarged 
the time to foar years, withoat distioc' 
tion of age or place. L. ult. Cod. de 
ietnporib. in integmm restit. 

■ » n. 4. I. 

* **Nemo Tidetor re exdasus quern 
Prsetor in integrum se restituturum 
poUicetur.’* Paulus ad edict. 7. 15. 
eod. ** Is qui actionem babet ad rem 
cestituendam, ipsam z«m habere vi- 
detur." IT. 50. 17. 14. 

• n. 1. 4. 


* n. 4. 3. n. 4. 3. I. § 4. 
^'Quoniam famosa actio non temere 
debet a Prsetore deoerni.'* 

® n. 4. 4. 7. 8 6* “Hodie certo 
jure utimur ut et in lucro minoribus 
precurratur.” II. 4. 6. 17. "Sive 
quid amiserit sWe lucratus non At.** 

* **Non cum et lucri faciendi causA 
ex alteiius damno vel peenA auzilium 
sibi impertiri desiderant.*' n. 4. 6. 
18. 

' tt 4. 6 . 

13 
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medy merely because a transaction in which he had 
engaged, and in which a prudent man would have 
engaged, had, from any sudden or unforeseen cause 
(an earthquake, or an inundation), turned out un- 
profitably*. But where the “lubricum ®tatis” had 
been the cause of loss, as if he had accepted an in- 
heritance burdened with debt, or exposed to many 
contingencies*, the minor might obtain restitution® to 
his former state. 

Assistance* was given to the minor only when he 
was “ captus contractibus,” not when he was “ de- 
linquens.” Only if he incurred, by an error in the 
course he ought to have adopted, and by denying 
instead of confessing, the “ d amnum dupli,” he might 
be relieved against this part of his loss*. 

If the minor hastily, “juvenili levitate ductus,” 
rejected an inheritance, and applied for restitution 
while everything was “ in integro,” “ omnimodo au- 
diendus est;” but if he waited till the inheritance 
was sold, and the transactions concerning it closed, 
to take advantage of the labours of him on whom 
it had devolved, “ repellendus est*.” 

If the minor could procure relief “ mero jure et 
communi auxilio,” this extraordinary remedy^ was 


^ II. 4. 4. II. § 4. 15. non 

restitaetur qui sobrie rem saam ad- 
miniairans oocaaione damni non in* 
consults accidentia, sod fato, velit re- 
stitui...neque enim oetatis lubrico cap* 
tus est adeuudo locupletum bseredita* 
tern, et quod fato contingit cuiris 
patrifamilias quamvis diligentissiino 
poesU contingere.'^ 5. cod. 

* '^Multis casibus obnoxis,” '^dis- 
tricte probandum est in rebus qus 


fortuitis casibus subjeote sunt non 
esse minori adversus emptorem succur- 
rendum/' ^'nisi autsotdes, autevideoB 
gratia tutonim vel curatorum docea- 
tur.” Eod. 7, § 8. 

® Eod. * n. 4. 4. 9. g 

^ The Canon Xiaw puts oburchea 
and eleemosynary endowments on a 
leyel with minors. X. h. t. 1. 3. 6« 
Do rebus Eccles. 3. 13. 1 1 
® 44. § 4. eod. I Eod. 
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not granted to him, as if he made a contract “ sine 
tutoris auctoritate, nec locupletior factus est.” 

He could not be “restitutus in integrum” if he 
had given liberty to a slave', and “injuriarum judi- 
cium semel omissum repeti non potest".” 

If the minor when he came to full age’ ratified 
what had been done, he could not take advantage 
of this remedy ; but if his acts when of full age 
were the necessary consequence of what he had done 
as a minor, he might do so^. 

This chapter of the Pandects is especially recom- 
mended by D’Aguesseau' to the student who wished 
to make himself a great magistrate : “ Si le jeune 

homme veut le devenir, la mati5re des contrats 

et des obligations sera celle laquelle il s’attachera 
d’abord dans letude du droit, en y joignant celle 
des restitutions en entier, qui est aussi foudee 
sur les premieres notions de la justice naturelle, et 
qui est d’un usage continuel au Ch^telet.” 


ABSENCE. 

This head of rehef applies to those who were 
absent “reipublicm caus4,” “sine dolo e. g. all 
soldiers “qui discedere signis sine periculo non pos- 
sunt:” not on leave of absence, but “dum domum 
vadit aut redit.” 


^ Adveraufl libertatem.** Eod. ii. 
§ 9 - 

• 37. eod. 

’ ** Si quia m^or factua comproba- 
Terit quod nunor geaaerat, repetitio* 
nem ceeaare.** 3. § i. eod. 

* Minor miscuerat so patemce 
baereditati, m^orque Cactus ezegerat 


aliquid *a debitoribus patemis ; niox 
desidcrabat restitui in iutcgnim ; quo 
magls abstinerct paternd htercdiUtie 
cootrodicebatur ei, quasi nu^or factus 
comprobasset quod minori sibi pla- 
cuit, putavimus tamen restituendum in 
integrum initio inspecto.” 3. § 1. eod. 

* VoL XV. p. 102. 

13—2 
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Any one not a soldier who by order of the coun- 
cil had been present on a military expedition where 
he had been killed — " hseredibus succurrendum.” 

“ Medici militum.” 

“Qui provinciis praesunt.” 

Any one specially ordered by the ruler to exer- 
cise the functions of judge or assessor in his native 
province, “puto enim reipubl. caus4 abesse.” 

“ Procurator Caesaris.” 

“ Qui missi sunt ad gratulandum principi.” 

The absence “reipublicae caus4” lasted so long 
as the duty was to be fulfilled or the function exer- 
cised. Time was allowed for return ; but if any one 
*‘deflexerit suae rei causal,” that was not to reckon in 
his favour — illness and inclement weather were to be 
excused, “ habebitur ratio humanitatis — sicuti haberi 
solet et hiemis et navigationis et caeterorum quae casu 
contingimt.” 

But magistrates resident at Rome were not 
absent “reipublicae causd.” 

Nor the farmers of taxes. 

Nor those employed to draw up the Acta Prae- 
sidum. 

They must be absent “ coacti et non sui commodi 
causd,” “sine dole male.” 
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CHAPTER VIII. 


LAW OF SERVITUDES AND USUFRUCT'. 


RIGHTS IN THE THING. 

Where the natural liberty that otherwise would 
belong to the proprietor is abridged, and his power 
over what belongs to him is subjected to a right 
existing for the benefit of another, the property so 
bmdened is no longer free, and is therefore said in 
the Roman Law to be servient, servire, and the lia- 
bility is called by the Roman Law a servitude, and 
in ours an easement. The essential characters of a 
servitude according to the Roman Law were, first, 
that it imposed no active duty. This is over and 
over again stated in the Pandects. Such a duty 
might exist, but would not be a servitude. It com- 
pelled the owner to abstain himself from doing what 
otherwise would bo lawful, or to allow others to 
do what otherwise would be unlawful; “Servitu- 
tum non ea natura est ut aliquid faciat quis, ... sed 
ut aliquid patiatur vel non faciat*.” Secondly, it 


* Oeneral Text*, 
etiam Terum puto quod 
OfUius scribit: si fundui tuus vicino 
serviat, et propt«rea aquam recipiat, 
cesaare aqosD pluvue arcendo) acUo* 
nem, sic iamen, si non ultra modum 
fioccat. Cui consequens est quod La- 


bco putat : si quis vicino cesscrit, jus ei 
esso aquain iromittere, squie pluvim ar- 
cendsB eum agere non posse.*’ IT. 39. 
3. 3. § 10. 

La Sorva, VoL i. 271. Der, Rom. 

* n. 8. I. 15. § I. IT. 8.5.6. 7 . II. 

n. 8. 5. 8. a. 
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could exist only over the property of another: “ Nulli 
cnim res sua servit*.” This is a corollary from the 
definition that it is a dismemberment of property*. 

Thirdly, there could be no servitude of a servi- 
tude; therefore a legacy* of an usufruct in a right of 
way, an aqueduct, &c. was invalid. 

A servitude^ might be personal — due to a person, 
as to the usufruct of an estate, or real, due from one 
thing to another ; as the servitude to which particular 
buildings or land were subject in town or in the 
country, e.g. “oneris ferendi, tigni immittendi, prote- 
gendi fluminis vel stillicidii.” 

A real might be turned into a personal servi- 
tude’, “ si testator personam demonstravit cui servi- 
tutem priestari voluit.” 

A servitude® was not to be extended beyond 
reasonable limits: it was to be enjoyed “civiliter.” 
An absolute right granted to Titius of walking at 


j n. 8. 1 . 76 . 

IT. 8. 1. a;. ''In ro commnni 
nemo dominorum jure servitutis Deque 
facere quldquam invito altcro potest 
Deque probibere quo minus faciat — 
nulli cnim res sua servit.’* 

n. 33- 7 . r. 

n. 7. I. 15. *' Proprietaiis dominus, 
ne quidem consenticoto usufnictuarior 
ser>'itutem iraponere potest.” 

* What litigation and ruin would 
have been averted if this simple 
principle had been applied sooner to 
outstanding terms of years in our sys* 
tern. 

* "Nec U8U8 nec ususfructus iti- 
neris, actus, vis, aquinductus legari 
potest, quia servitus servitutis ease 
non potest.** H. de uaufr. 1. leg. i. 

* De servit. i. 


n. 8. 4. T«. ©. g. "Cum fundos 

fundo servit... ndificia quoque fundia 
et fundi eedificiis eftdem conditione 
serviunt.** 

^ n. 8. 3. 1. penult.; and in the case 
"itineris, actus, vise, pascendi, aquas 
haustus.” Pat$aye of Spanish Sheep 
from one part of Spain to the other* 
Jovellanos. 

• n. 8, I. 4. § I. "Si cui Simpli- 
cius via per fundum cqjuspiam ceda- 
tur, vel relinquatur, in infinite vide- 
licet per qnamlibet ejus partem ire, 
agoro, licobit — eiviliter modo, nam 
qutedam in sermonetacite ezeipiuntur ; 
non enim per villam ipsam neo per 
mediae vineas ire agere sinendus est, 
cum id sque commode per alteram 
partem facere possit minore serrientia 
fundi detrimento.” 
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his pleasure over the land of Caius did not enable 
Titius to walk over the vines of Caius, or into his 
drawing-room, or to inflict wanton mischief on his 
property. 

Fourthly, it could not exist unless it was for the 
benefit of somebody* (unlike the fantastical and 
wantonly vexatious* devices of the barbarians who 
established the feudal law); so a stipulation with 
another person that I shall not use a particular 
road of my own farm, is of no avail, “quod nihil 
vicinorum interest non valet’.” 

The grant of a servitude tacitly* carries with it 
the allowance of all that was in reason necessary for 
its enjoyment: “Si iter legatum sit quo nisi opere 
facto ire non possit, licere fodiendo, substinendo, iter 
facere, Proculus ait*.” 

The owner of the servient object was not bound 
to keep it in repair. The right to a servitude was 
indivisible*. 


^ "Qnoties neohomumm ncc 
diomm serritutcs Bunt quia nihil vi- 
cinoTum interest non valet, velnti no 
per fundum tuum eas, aut ibi con* 
nifltas, et ideo mihi concedas jua tibi 
non fondo tuo uti, frui, nihil 
agitur.” n. 8. i. 15 ; hot §ee 19. eod, 
*'Qrue<lam enim deberi habere pos* 
•umua etiama nobU utilia non aunt.^ 

* Fowling was for that reason ex* 
eluded, IL 8. 3. t 6 : o 6 k ti^oyO¥ 

TU 9 rwp Z€ffr 6 rup vftat 4 p dWorplois 
Xt*piots said Divas Pins. 

* ** Qoi habet baustnm iter quoque 
habere videtur ad bauriendum/* II. 
comiBun. prssd. 11. | i. 


* IT. 8. 4. It. I : ''tacite hiec jura 
sequuntur,” 

* As a general rule ; but the owner 
of a wall supporting the beam of 
another man as a servitude might be 
bound to repair it according to the 
better opinion. ** Evaluit 8ervii sen- 
tentia in proposiUl specie, ut possit 
quis defendere jus sibi esse cogere ad* 
yersarium reficere parietem ad onera 
sna sustinenda.” IT. eod. '*ln om< 
nibus servitutibus refcctio ad cum per* 
tinet, qui sibi servitutem adserit, non 
ad eum cujus res servit.** II. si serr. 
vind. 6. § 

* XL 8. I. IX and 17. 
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• REAL SERVITUDES’. 

The word servitude used by itself generally de- 
notes a real or praedial servitude. 

In real or prsedial servitudes there are two in- 
variable objects: one to which, and another from 
which, a right is due. The first is called the domi- 
nant, the second the servient “praedium.” A real 
servitude was a burden imposed on one praedium for 
the benefit of another praedium. 

“ Neratius ait, nec haustum pecoris, nec appulsum, 
nec cretae eximendae, calcisque coquendae, jus posse 
in alieno esse, nisi fundum vicinum habeaf.” 

They must exist for the benefit of the dominant 
lands; and the right to them cannot be detached 
from it, or extended beyond its exigencies*. They 
may be not only for substantial profit, but for 
delectation ; as the right of bringing water not only 
to irrigate the pasture, but to improve the land- 
scape. But they could not be estabhshed for merely 
personal objects independent of the estate, “ut 
pomum decerpere liceat, ut coenare, ut spatiari in 
alieno possimus*, servitus imponi non potest.” They 
were bound to have a constant and perennial cause ; 
wherefore the right of bringing water from an arti- 
ficial pond or reservoir could not be granted, “ omnes 


^ ‘'Patientia pro traditione/* IT. 
de Bcrvit. 4. 

* n. d. B. p. 3. 5. § i. 

■ n. d. B. p. 3. 5. § r. cod. 7. g X. 
rusticifl praodiis impcdit servi* 
tutem modiom pnedium quod non 
■ervit.” 

* De B. p. 3. § 34, “Hoc jure 


utimur ut etiam non ad irriguidum 
Bed peooriB oaunft toI amconttatia aqua 
duci poasit.*' n. de aq. quot. i. § if. 

* II. 8 . 3. 5. § 3. Neratius dicit 
ut maxime calciB coquendio et cretss 
eximende servitus consUtui possit/ 
non ultra posse qoam quatenus ad 
eum ipsum fuoduxn opus rit." 
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autem prsediorum servitutea perpetuas causas habere 
debent et ideo neque ex lacu*, neque ex stagno con- 
cedi aquseductus potest.” Servitudes were either 
continuous, exercised without interruption, or discon- 
tinuous, i. e. exercised at intervals. 

The pnedium in respect of which the servitude 
was due might be urban or rustic. The prsedium 
urbanum had relation to the superficies*, the praedium 
rusticum to the soil*. Some servitudes were called 
rustic because they belonged to a praedium rusticum, 
such as iter, actus, via, aquaeductus, which if they 
had been annexed to a praedium urbanum would be 
called urban. 

As instances* of urban servitudes we may name 
the servitude "oneris ferendi,” when the wall or 
pillar of one man sustained the weight of the budd- 
ing of another. The owner of the servient budding 
might exonerate himself by relinquishing the pro- 
perty. 

The servitude “tigni immittendi’,” of receiving in 
the wail the beam of another house and allowing it 
to remain. 

“Tigni projiciendi',” of allowing the beam to 


' n. d. 8. p. u. «8. “StillicidU 
quoque immittendi natandu et per- 
petua caiiaa esse debet.” 

• Inet. de eenr. 
n. de gerv. i. 3. 

n. commun. pned. r. Preedionim 
iirbanorum aervitutes hs eunt quae 
ndificiis inbserent, ideo urbanorum 
prsdioruin dictae, quoniam sdificia 
omnia urbana prsedia appellamus et- 
si in tUU edificaU sunt.’* 

’ This is the view of Vinnius on a 


matter much disputed : it with 

n. 8. I. 3. Servitutes prsedonum 
aliae in superficie consistunt.” 

* De 8. p. u. 33. 

* £od. 8. ‘3. *'Ut tignasuscipiat.*' 
Compare 14. eod. 

* IT. de V. 8. 141. § I. Inter pro- 
jectum et immissum boc interesae, ait 
Labeo, quod projectum esaet id quod 
ita proveberetur, nt nunquam rcqui* 
esceret.” 
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project over part of another house without resting 
on it. 

“ Altius non toUendi',” when the occupier of one 
house was forbidden to raise his building, lest this 
might affect the enjoyment of another. 

“Ne luminibus officiatur*:” this was almost iden- 
tical with the preceding one. 

By the “luminum servitus*” the neighbour was 
obliged to receive the light from our windows^ 

The servitus “stillicidii” or “fluminis*” was two- 
fold ; “recipiendi,” by which the neighbour was obliged 
to allow the water to drop from our roof upon his 
land. 

“Non recipiendi,” by which he was to keep the 
water collected on his roof from falling upon our 
land. 

The “ stillicidium” was the word used to denote 
water falling in separate drops. 

The “ flumen,” that which flowed in a continued 
current. Besides these, there were the “cloacae*,” 
“latrinae,” “fumi immittendi^” 


^ De 8. p.n.^. Instit. de 8crv. § i. 
n. <le 8. p. u. Si inter te et Ticmum 
tuom non oonvenit ad qnam altiiudi* 
nem extolU sedificia qas facere inatU 
tnisti oporteat, arbitrium aocipere po- 
teria/* 14. eod. 

* ” Hoc maxime adept! Tidenmr ne 
jua ait vicino altiua eedificare atque 
ita minuere luroina nostronim edifi* 
dorum,*’ 17. eod. Planting a tree 
might be forbidden on the aame 
ground, **Nam et arbor effidt quo 
minua coeli videri poaait.** Eod. 7. 
*'Xnterdum did poteat eum quoque 
qni tollit aedifidum vel deprimit lu> 
miniboa officere, d forte xar' cU** 


rdtcXoLfftw vel preeaurft quftdam lumen 
in eaa vdea devolvatur.^ 

* Luminum aervitute oonstitutA 
id acquiaitum videtur ut ridnua lu* 
mina noatra exdpiat.” n. de a. p. 
u. 4. 

* “Lumen, id eat ut ccelum Tide- 
atur, et intereat inter lumen et pro- 
apectum, nara proapectua etiam ex in- 
ferioribua locia eat, lumen ex inforiore 
loco eaae non poteat*’ H. d. a. p. u. 16. 

* n. 8. a. 17. § 3. eod. 10. Inst, 1. 
de aerrit. II. 8. 7 . 7B. Thooph. Pa- 
rap. § f, Inat. de aenr, 

* n. 43. 13. 1. S 4. 

7 n. ri serv. triod. 8 . | 5. 
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The servitudes “prsediorum rusticorum” were 
iter, actus, via, aquseductus ; " iter ” was the right of 
a man to passage'; “actus,” the right to drive 
cattle or a vehicle ; “ via,” was the right of driving, 
riding, or walking on an ascertained and measured 
road, set out by public authority. The “iter” did 
not include the “actus,” but the “actus” did in- 
clude the “ iter,” and the “ via” both. The “ aquse- 
ductus*” was the right of passage for running water 
through the field of another. Besides these, the 
principal servitudes were the “aqum haustus,” the 
“pecoris ad aquam appellandi,” the “pascendi,” 
“cretm lapidisque eximendi,” “arense fodiendso,” 
“calcis coquendse.” 

Real servitudes might be established : — 

By the will of private individuals, signified either 
by covenant or by testamentary disposition ; to 
which, in affirmative servitudes, may be added a 
quasi traditio and acquiescence: “Si de usufiructu 
agatur tradito Publiciana datur, itemque servitutibus 
urbanorum prsediorum per traditionem constitutis 
vel per patientiam . . . item rusticorum’.” A servitude 
might be granted by implication, as if a right was 
granted, which, unless the servitude was granted 
also, would be useless : “ Usufructu loci legato etiam 
accessus dandus est, quia et haustu relicto iter quo- 


' n. 8. 3. I. eod. 7. "VuB Utitudo 
ex lege daodeoim Ubnlarom octo pedea 
in porrectum habet, in anfractam, id 
est ubi flexum est, sedecim.’’ n. d. s. 
p. R. 8. " Quft Tehicnlum ire poterit, 
alioqnin iter erit non via.” tj. eod. 
13- I ». 


• H. 43. 10. 4. n. 8. 3. 10. eod. 
ii. eod. ij. n. 39. 3. 17. § I. 
Inst, de servit. 1. 3. 1. H. 8. 3. 

10. § 3. n. 43. 10. I. s n. 8 . 
3. I. I. 

* Dig. 6. 7 . II. § I. 
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que ad hauriendum prsestaretur'.” It might be 
limited to time, place, and particular modes of en- 
joyment*. Nobody but the owner (including by 
that word® the superficiarius and emphyteuta) could 
impose or acquire a servitude. 

A joint owner* could not impose a servitude 
without the assent of his coproprietor. The real 
owner could not impose a servitude*, even with 
the consent of the beneficial holder, unless it was 
such as clearly not to injure him: “ Veluti si talem 
servitutem concesserit jus sibi non esse altius tol- 
lere.” 

A servitude might be established by the decision 
of a judge, in cases of necessity, e.g. if a road was 
destroyed by an inundation", “vicinus proximus 
viam prsestare debet.” And by prescription^, “si- 
quis diutumo usu et longd, quasi possessione jus aqum 
ducendse nactus sit, non est ei necesse docere de jure, 
quo aqua constituta est, veluti ex legato, vel alio 
modo, sed utilem habet actionem ut ostendat per 
annos forte tot usum se, non vi non clam non 
precario.” 

Servitudes* are lost by the lapse of the time for 

^ Dig. 8. 7 . lo. conatituentur, et ipiue ad exeiDplum 

* **Modumadjici aeryitutibua posso eanim quse ipso jure constitutne sunt 
constat, veluti quo genere vebicuU utilibus actionibus petentur, sed et 
utatur — Tci non agatur, veluti ut equo ioterdictum de his utile competet.'* 
duntaxat — vel ut cerium pondus ve- IT. 43. 18. i. §9. 

hatur, ut grex ille transducatur, aut ^ II. 8. r. § 

carbo portetur.” II. de aervit. 4. § 1. ® **Ne quidem consentiente fruc- 

§ 1. toario.” IT. de usufruct. 15. § ult. 

* In these cases the Pirctor sup- • II. scrv'. quom. amitt. 14. § r. 

plied the law in behalf of the actual ^ II. ei servit. vindic. 10. 

owner — when the property came to ® II. quomad. servit. amittun. 

the real owner the servitude ceased. II. de a. p. urb. 30. II. de s. p. 

Servitutes quoquo Prsetoria jure urb. 70 . § 7 . 31. 
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which it was agreed they should exist, or from a 
supervening cause, such as express compact, destruc- 
tion of one of the estates, or by the blending of 
the two estates by non user, for ten years, for the 
present, and twenty years for the absent; there 
being during that time full opportunity of its en- 
joyment. 


PERSONAL SERVITUDES. 

Servitudes are called personal, which are created 
for the benefit of a person, and cease to exist when 
he does. They are four : — 

Ususfructus, usus, habitatio, jus operarum ser- 
vihum. 

Ususfructus is the right of enjoying the property 
of an other without impairing it substantially: “Usus- 
fructus est jus alienis rebus utendi fruendi, salv4 
earum substantia.” From corporeal objects, which 
the very act of using did not consume, to which 
it was at first confined, it was afterwards extended 
to objects of all kinds, security being given to the 
heir for the value of such as were of a consumable 
nature*. This latter right was called “quasi usus- 
fructus.” 

Thus the ususfructus nominum' might be be- 
queathed. 


^ *'SenAtaa censuit ut omsium re- 
rum quae in cqjusque patrimonio esse 
coQfltaret, uaasfnictaa legari poesit — 
quo senatua consulto inductum vido- 
tar ut earum rerum qu» uau tollun- 
tur vel minuuniur poaait uauafructua 
legari.’* II. 7. 5. I. XJtilitatis cauaH 
aenatoB censuit posse etiam earum 
rerum (qus ipao usu consumuntur) 


UBumfructum reatitui, ut tamen eo 
nomine hsrodi utiliter cavetur.” Inst, 
de uaufructu, § 1. 

* ** Post quod omnium rerum usus- 
fructus legari poteriL An et nomU 
num T Nerva negavit, aed est verioa 
quod Cassius et Proculus czistimant, 
posse legari.** H. de us. earumi &o. 

L. 3 . ' 
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The usufruct was created by the spontaneous 
act of private men, by will*, by contract, by law, 
as the right of the father in the " peculium adven- 
titium” of the son; by the sentence of the judge, 
when of two litigants, the property in an estate 
is assigned to one, and the usu&uct to another*, by 
prescription*. 

The rights of the usufructuary* were the fruits 
and profits of the thing enjoyed : such as the 
wool, milk, and offspring of animals, the skill of 
a slave, the produce of mines and quarries* which 
he was entitled to dig, if it was for the benefit of 
the estate. He was entitled to the loppings of 
wood, but not to cut down forest-trees, unless for 
works of necessity. But he did not become the 
proprietor of a treasure found on the land, nor of 
the child of a slave, nor of alluvial land. He was 
entitled to all the means requisite for the enjoyment 
of the property, such as a right of way to the land, 
and to all the remedies necessary for the protection 
of the property which the owner could employ, such 
as the “cautio damni infecti,” the “novi operis 
nuntiatio.” He might sell or hire his own rights 
to others, but he could only sell the property to 
the owner*. 

The quasi usufruct gave the rights of an owner. 


' iDit. 7 . 4. 

* Dig. 16. 6. I. 

’ Ib. 10. 3. 6. 10. 7 , 16. I. 

* Ib. 7. I. 

» Ib. 7. I. 13.15. 

* **Ficitur qsub n domiao proprie- 
taUfl ab luafnictuAiio ced&tur cum 
cedeodo extnmeo nihil agitur,’* last. 


§ 3. ** Diximus ufiumfructiun a fruc- 

toario cedi non posaa nisi domino 
proprietatis, et si eztraneo cedatur, id 
est ei qui proprietatem non habet, 
nihil ad oum transire sed ad domioum 
proprietatis reversurum usumfruc- 
turn.** IL de jure dotiumi 23. 3. 66. 
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enabling the beneficial bolder not only to alienate 
and worsen, but to consume the property. 

The duties' of the usufructuary were to preserve 
in its integrity that of which he enjoyed the usu- 
fruct. Thus he was bound to keep buildings in re- 
pair, watercourses open; to feed cattle and slaves ; to 
maintain the numbers of a flock, by supplying it with 
offspring ; to supply dead or decaying vines and trees 
by others. He might open windows or embellish 
rooms, but not change the character of the house he 
inhabited, nor extirpate fhiit-trees, nor destroy dwell- 
ings, nor sell* the “ instrumenta” of the farm, nor let 
out to hire garments of which he had the use, nor 
employ dresses for the stage, otherwise than on the 
stage. So he was bound to employ slaves in their 
proper functions ; if he sent a librarian to manage 
a farm, or turned an actor into a bath attendant, 
“abuti videbitur proprietate neither could he by 
improving the property increase the risk or burdens 
of the proprietor. 

The expense incurred for the sake of produce fell 
on him alone ; so did that of repairs, which he could 
only escape by abandoning his right as usufructuary ; 
a right however that did not belong to the usufruc- 
tuary who had injured the property. He was not 
obliged to restore buildings that had fallen down 
from age ; if he did, he might demand compensation. 


' Dig. 7. I. 15. § 3. ”G«nemliter 
Lab«o Alt, in omnibus rebus mobilibus 
znodum eum tenere debere ne soA 
feritote vel savitiA e» oorrumpat." 
Dig. 7. 1. 44. 7. 8S 3- 45- “Sicut 

impendU cibwiorum is Kmiin cujos 
wtufhiotxu ad aliqoam pertinet, ito 


et Taletadinia impendia ad earn reapi- 
oera Datorft manifestum eat.” 68, 69. 
" Fiuctuariua cauaam proprietatia de- 
teriorem facere non debat — meliorem 
{keen poteat." 

* Dig- 9- § 7- 
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lie was bound to discharge the burdens inherent in 
the property. 

The usufructuarius* was obliged to find security 
that he would fulfil his obhgation ; until he did so 
the proprietor might take the produce of the thing, 
unless he was himself to blame for the delay. The 
fiscus gave no security, “ quia non solet fiscus satis- 
dare’;” neither could security be required from the 
father " in peculio adventitio.” 

The proprietor might waive his right to exact 
security. 

The right to usufruct* was destroyed by the lapse 
of the appointed time ; by the happening of the 
condition on which it was to cease ; by the death of 
the usufructuary; by the “maxima” or “media capitis 
diminution” of the usufructuary; by merger, e.g. if 
the usufructuary acquired the right to the property 
himself, or ceded his right to the proprietor®; by 
the destruction, or substantial change of the thing 
enjoyed, e. g. if the usufruct of a field were be- 
queathed to a man, and it became a lake ; subject 
however, in the last case, to the revival of the usu- 
fruct, if the property recovered its original character ; 
by non user, of ten years between the present, of 
twenty between the absent. 

Fruits gathered® belonged to the usufructuary 
and his heirs ; not gathered, to the proprietor. 


* Ib. 7. 9. I. 8 5. § 7. TJlpian 

that both aides will do well to 
isake an inrentoty: "Ut inde possit 
apparere an et quatenua rem pejorem 
legatarins fecerit.'' 

• Dig. 36. 3. I. 8 18. 


’ Dig. 7. 4. 15. 16. 

* Cod. de usufructu, 16. § 2. 

^ ** Rei mutatione tuierire usum- 
fructum placet.” Dig. 7. 4. 5. § 2. 

• Dig. 7. 4. 13. “Si fructuariuB 
mssseoi fecit, et deceeait, stipulam quo» 


Digitized by Coogle 



RIGHTS IN THE THING. 


209 


VIII.] 

The last fruits from what produced fruit con- 
tinuously were divided pro raid between the usufruc- 
tuary and the proprietor. But the fruits from what 
produced fruit at certain intervals went altogether 
to the usufructuary, if his right ceased after the 
fruit was gathered ; if it ceased before, to the pro- 
prietor. 

Besides* the method of enjoyment which has 
been explained, the Homan Law recognized a “ quasi 
ususfructus,” an inferior species, that is, the bare 
naked use of the property of another for a time, 
severed from all profit, “sine fructu,” “boni viri 
arbitratu*.” 

Thus the “usus” might be in one person, the 
“fructus sine usu” in another, and the property in 
a third*. This right varied with the nature of the 
thing to which it applied : if the use of a slave, or 
a house, or a picture were bequeathed to any one, the 
rights of the usuarius were coextensive with those of 
the usufructuarius, except that he could not let nor 
lend them*. If the usus of fiocks and herds be- 
longed to any one, he was not entitled to their young, 
or their wool, or their milk’. He might use the 
sheep to manure, and the oxen to plough. Sabinus 
allowed the usuarius of land to take “quod ad victum 

in mesRo hfcretVs cjua cRseLabeo ait — 
spicam quze tcrrd toneatnr domini 
fundi Pfl-Re.” § 26. § 58. 

' Dig. 7. 8. i.§ I. 

* Warnkonig, Comment, i. p. 449. 

* Potent autem apud alium e»S6 
U8UU, apud alium fnictua sine usu, 
apud ^iium proprietas.” Dig. 7. 9. 

M- § 3- 

lb. 8. *'Neque locabunt neque con- 


cedent habitationcm sine so/’ 

Ib. 12. “Ncquc vendent usum.” 

* See A beautiful passage, De fini- 
bus, I. § 4. 

^ Laboo allows the legatee of a 
usus a little milk : ** Modico lacto 
usunim puto, neque cuim tain stnete 
inteqiretAnda^ sunt voluntates dcfunc- 
tonim.” 7. 9. 14. 12. 
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sibi suisquo sufficiat,” which Nerva denied. But 
Ulpian adopts the former opinion, “aliquanto enim 
largius cum usufructuario agendum est pro dignitate 
ejua cui relictus est usus.” 

The “usus” of a wood was equal to the usus- 
fructus of it, as otherwise the usuarius would derive 
no benefit from it'. 

Tlie “usus’,” unlike the “ ususfructus,” was in- 
divisible. “Usus pars legari non potest, nam frui 
quidem pro parte possumus, uti pro parte non pos- 
sumus.” 

Justinian® declared the right of inhabiting a 
house to be a servitude, which had been a moot 
point among older writers. The “ operre servorum ” 
constituted another servitude which it is not neces- 
sary to examine. 


PIGNUS 


The “pignus*,” pledge, is the right given to a 
creditor in the admitted property of another for his 
security; it is also used to signify the thing so 
given. 

It was “contractus juris gentium, nominatus, 
bonm fidei, re perfectus, quo res a debitore creditori 
traditur et obligatur, ut magis in tuto sit creditor, et 
cum creditori fuerit satisfactum, turn eadem species, 
integra et non deteriorata, debitori restituatur.” 


' 7. 9. 14. 12. 

* Dig. de UBU et habit. L. 19. 

* Cod. 3. 33. 13. 

* Dig. de oper. eerv. 7. 6. 

® I take the Pignue among llie Ser- 
vitudes rather than among the Con- 
tracts. According to the arrangement 


of Vangerow, ^‘Pignus est res omnls 
pro de!)ito creditori obligata.” Inst, 
de Act. 4. 6. § 7; Donellus, 14. 1. 
10; Donellus, Appendix, Vol. xv. 433, 
De pign. et hypo.” 

* n. 20. Pothier, PamUct. h. t. 
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It gave an “ actio directa” to the debtor against 
the creditor for the restoration of the thing pledged, 
and “contraria,” for the creditor against the debtor 
to recover the money laid out in its jireservation. 

There are two kinds of pignus, the one when the 
actual possession of a moveable thing pledged is de- 
livered to the creditor, which is the specific notion 
of pignus; the other, later in date, when the thing 
pledged was immoveable' and possession is not trans- 
ferred, which was called hypotheca^. Another im- 
portant division w'as into the pignus that was special, 
referring to certain distinct particular objects, and 
that w'hich was universal, comprising all the debtor’s 
property, what he had acquired and what he might 
acquire. From this last were exempted, however, 
property which it was illegal to pledge, e. g. dotalia 
and fidei commissa, and property which it was not to 
be supposed the debtor would pledge, e.g. the things 
of every-day use, such as garments, furniture, or ob- 
jects to which he was bound by ties of affection, such 
as natural children, concubine, &c. 

The word “pignus” comprised both kinds of 
pledge. Delivery was not essential to the validity 
of it: "Pignus contrahitur non sold traditione sed 
etiam nuda conventiono, etiamsi non traditum est’.” 
Neither was any particular form of words necessary 
to establish the pignus. Any words from which the 
consent of the person bound could be inferred were 


* * ** Proprie pignus dicimus quod 

ad creditorern transit; hypotbecam 
cum non transit possessio ad credito- 
rem." 


IT. 13 . 7 . 9 . § ^; but see II. 70. i 
5 § i. 

• \nrori$4pcUf hypotheca.” 

* n. de pigner. action. 1 . i. 

14—2 
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sufficient : "Sicuti est in bis obligationibus quaj 
consensu contrahuntur'.” 

Neither was a written document necessary, if the 
fact could otherwise be proved*: “Ideo et sine scrip- 
tura si convenit ut hypotheca sit et probari potcrit, 
res obligata erit de qua conveniunt.” 

The "pignus speciale” might include “universi- 
tatem rerum,” e. g. an inheritance as well as a distinct 
and particular object. The pledge of a particular 
object included the produce, and any accession it 
might receive; it did not comprise what was pur- 
chased by the sale of those fruits, nor, in the absence 
of an express stipulation, the peculium, of a slave, nor 
the thing which had undergone complete transforma- 
tion, as a ship made out of mortgaged wood; but 
so long as the thing could be recognized, the pledge 
adhered to it. Thus if a house was turned into a 
barn, or if a man built on mortgaged land, the mort^ 
gage continued. 

There were four kinds of pignus : — 

Two from the act of the magistrate — the Prmto- 
rium'’ and the J udiciale*. 

Two from the consent of the proprietor — one by 
will’, the other by contract. 

Any one competent to the management of his 
property might jdedge what belonged to him. The 
ward could not without the sanction of his guardian. 


' n. 4. 

*11.4. **Fiunt enim,’* continues 
GaiuS; *^de bis Hcriptune, utquod ac- 
tum est per eas facilius probari possit, 
et sine bis vnlet quod actum est, si 
babeat probationem.” 

* n. 42. Tit. 4. Wben the Pnetor 


placet! any one in possession. 

* When property was taken in exe- 
cution after judgment. Ib. i. tit. 

® “ Testamen to quoque pignus con- 
stitui posse, liuperator nostcr cum 
patro sa'pissime rcscripsit.” De pign. 
act. c. ?6. n. 
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If property was pledged by a stranger, with the 
consent of the owner', or if having been originally 
pledged without his knowledge, the owner afterwards 
assented to it, the pledge was valid. If he who 
pledged the property of another*, the creditor at tho 
time of the pledge supposing it to belong to the 
debtor, afterwards acquired possession of the thing so 
mortgaged, the pledge was valid. So if the owner 
of the thing pledged by a stranger’ connived at the 
fraud, or consented tacitly to the pledge*. 

If, however, Titius pledges my property without 
my consent, and makes me his heir, I am not bound 
to ratify the pledge*. 

Any thing not excepted specially by tho law 
might be pledged. The exceptions wore : 

Free men, things sacred, things in dispute, “res 
litigiosse,” wife’s dower, the arms of soldiers, the hope 
of tho remuneration given to athletes, the utensils, 
living and dead, of husbandry. 

The effects of the pignus® were, as to the debtor, 
That the debtor retained the property of the thing 
pledged, and the right to its produce. 


^ ** Aliena res pignori dari volun- 
tato domini potest, sed et si ignorante 
eo data hit, et ratam habuerit, pignua 
valebit/' II. de pign. act. 1 . ao. 

* ** Rem alienam pignori dedisti, 
deinde dominus ejus rei ease coepisti — 
datur utilis actio pigaeratitia credi* 
tori.’* n. 13. 7. 41. 

* You may recover, says the code, 
8. 16. 1. i. si aliena res pig. “si non 
Bciena hoc agi in fraudem creditoris 
ignorantis dissimulAsti.** 

* “Si quis fidejubeat, qunm res 
illius a debitore pro quo fidojussit 
pignori data sit, beUissime Intelligitur, 


hoc ipso, quod Bdejubeat, quodam 
modo mandare res suas esse obliga* 
tas.” in quib. oaus. pign. IT. lo. i. 
1. 5. § 1. ib. 46. g 1. “quum §uA 
manu (in the name of another) pig- 
nori domum suam futuram sciens 
scripscrat, consensum ei obligation! 
dedisse manifestum est.” 

* n. 13. 7. § 41. 

® n. curia Stell. 3. i. “Si is qui 
rem pignori dedit vendiderit eam, 
quamvis domiims sit, furtum fecit, 
sivo cam tradidcrit creditori sive 
special! pactione tantum obligave- 
rat.” 
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That he had also the power of selling it; but if 
he sold it without the knowledge of the creditor to 
whom it was pledged, he was guilty of “stellio- 
natus,” and liable to an action “furti.” 

As to the creditor, 

That he might not only keep' but sell* the thing 
pledged in satisfaction of his debt. 

This right" remained so long as any portion of 
the debt was unpaid at the proper time*. 

If the creditor sold without any right®, he gave 
no title to the purchase; if he sold in conformity 
with his right, but “ malA, fide,” or without observ- 
ing the form of law, the debtor had an “ actio pig- 
ncratitia,” for the loss sustained against him ; or an 
“actio ex vendito” against the buyer, if he was 
privy to the fraud. 

A debtor* might make it part of the contract 
that the thing pledged should not be sold, but after 
the creditor had thrice summoned him to pay, the 
thing pledged, in spite of the agreement, might be 
sold\ 

The pledge" might be the contract called in the 


^ n. 13. 7. g. § 5. ib. 10. 

• 20.5. “ venditionem ob pecuni- 

am soliitnm ct credltam recte facit.” 

® ** Quamdiu non est Integra pecu- 
nia oreditori immerata/’ &c. 6. CahI. 

dedisti pi go. 

* anou^^ bimft, trimA,” &c. 
** sed omnibus pensioulbus pra*tcritifl, 
etiamsi una portio soluta non ait, pig* 
nus potest venire/’ IT. 13. 8. § 3. 

^ Cod. dedUti pign. 1 . 8. Cod. si 
vend. pign. ag. 1 . 2 . Cod. dedisti 
pign. 1 . 7. and 8. Cod. si vend. pign. 
ng. 1. I. and 4 . 


® ‘^Quieritur, si pactum ait acredi- 
tore ne liccat debitori hypothccam ven- 
dere vel pignua, quid juria ait ? et ccr- 
tum e8t,...ut pactioni atetur.” II. de- 
disti pign. 7. § 2. 

^ Ubi vero convenit ne diatrabe* 
retur, creditor si distraxerit furti obli* 
gatur, nisi ei ter fuerit denunciatum 
ut eolvat et cessaverit.” IT. 13. 7. 4. 

® n. do pign. II. § I. in quib. 
caus. pign. 68. “Cum debitor gra- 
tuitd. iiccuni^ utatur, potest creditor 
de fructibus ret aibi pignoratas ad 
modum legitimum usuras rctinore.’* 
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Roman Law avTixp>iaK. That gave the creditor the 
power of appropriating the profit of the thing pledged, 
as interest for the unpaid debt; e.g. of occupying 
a house or land until the obligation was discharged. 

The “ lex commissoria,” or the clause that if the 
debtor did not pay within a given time ho should 
forfeit all property in a right to the thing pledged, 
was declared illegal*. 

The claims of creditors, where the same thing 
had been pledged to several, were marshalled on the 
following principles : in the absence of any special 
privilege. 

If the claims were simultaneous, each had a 
right “in solidum” to the thing in question — sub- 
ject, however, to the rule “ melior est conditio possi- 
dentis.” 

If the claims were not simultaneous, the maxim 
“ qui prior est tempore potior est jure” prevailed, 

A more remote creditor might oblige the senior 
creditor to give up his right on paying the prin- 
cipal and interest ; but he could not worsen the 
condition of an intermediate creditor, or violate the 
maxim “ qui prior est tempore potior est jure,” by 
a mean contrivance of chicane. 

PRIVILEGED CREDITORS'. 

The Romans divided privileges into privileges of 
the person, and privileges of the cause The privi- 

' Placet infinnan cam (lex com- • Troplong, Droit civil expHqiU. Prt- 
miasoria) et in poetcrum omnem ejua viU ^9 et hi//ititfUqu€ 9 , Vol. i. 
memoriara aboleri.” Cod. 8. 35, 3. H. 50. 17. 196. Privilegia qua*- 

* n. 49. 14. 18. dam causce 8tmt queedam penonie, et 
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lege of a debt incurred for funeral expenses of him 
whose estate was liable for the debt is an instance 
of the first. The privilege of the fiscus, of the second. 
All pri\’ileges, however, in a certain sense, were per- 
sonal, as they could only give the right to personal 
action, and not to one in rem; from this it followed 
that the hypotheca came before the personal privi- 
lege. “Eestat ut adnotemus,” says Cujacius^, “cre- 
ditores hypothecarios anteponi creditoribus chirogra- 
phariis, id est qui debitores personali tantum actione 
obligatos habent, etiamsi creditores chirographarii sint 
antiquiores...sive habeant privilegium cans® sive 
privilegium temporis; nam eos cxcludunt hypothecarii 
creditores optima ratione, quia habent actionem hjqio- 
thecariam, qu® est actio in rem, in quam plus cau- 
tionis est quam in personam.” Cujacius has stated 
the order of rights given by the simple “ hypotheca” 
with great precision; “Prioris temporis hypotheca 
firmior est, posterioris infirmior, quia in id tantum 
eflScax est, quo summa pignoris excedit summam 
prioris sortis®.” Hence the maxim so plainly just, 
“qui prior tempore potior jure.” To consider the 
matter more in detail. 

Creditors were privileged w'ith reference to the 
especial favour with which the law considered certain 
persons or certain rights. 

To the first class belonged the fiscus* : secondly, 
the wife and children claiming her dowry. 


ideo qucRd^m ad bo^redem transeant 
qus caiianc Bunt, quaD persome aunt 
ad lueredem non transferuntur.*' 

* Rocit. iSolenn. Cujacius on qui po* 


tior in pigmore, &c. c. 7. 

* Cujacius, Paratitla on c. qui po- 
tior in pignor. 

* L. ult. Co<i. h. t. 
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To tbe second', those who had spent money in 
recovering, saving, or keeping in repair the thing 
pledged (supposing them to possess the jus pig- , 
noris), or (by a law of the emperor, a.d. 469) he 
who could support his claim by an authorized in- 
strument’, “ qui instrumentis publice confectis niti- 
tur,” or one attested by the hands of three or four 
men “integne opinionis.” 

The possessor of the thing pledged might, if he 
paid the debt to the creditor suing for its recovery^, 
stipulate that he should succeed to his rights. 

In the absence of any special convention the 
law implied a pledge’. 

In the goods belonging to the tenant, taken into 
a house of which the rent was in arrear. 

In the produce of land in favour of the landlord. 

In favour of him who had spent money in 
rebuilding and repairing a house, on the house 
itself 

In favour of wards and minors on all things 
purchased with their money. 

In favour of legatees, or those in a similar con- 
dition to legatees, on the property burdened with 
their legacies. 

In favour of the wife for her “dos,” “parapher- 
nalia,” and the “ donatio propter nuptias.” 

The pledge was cancelled — 

By payment of the debt for which the property had 


* n. 20. 4. 5. ” Intcrdum poste- 

rior potior est priori, ut puta si in 
rem istnm conservandam impensiim 
est, quod sequeos credidit, veluti si 
navis fuit obligata et ad armandam 
vel roficiendam earn credidero 6 . and 


7. * ** Et si in cibaria nautarum fuerit 
creditum, sine quibus navis salva per- 
venire non poterat.” 

* Cod. h. t. c. II. 

* 20. 4. 5. § 7. 

* Donellus, L. 15. c. 50. §6. 
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been pledged ' ; wliether “ ipso jure,” as by payment, 
or a valid " exceptio,” which prevented its recovery. 

By the remission of the creditor, which might 
be expressed by a formal covenant — or tacit, as if 
he gave up to the debtor’, or bequeathed to him 
the instrument proving the debt. 

If ho consented to the sale of the thing pledged’. 

If he consented that the thing pledged to him 
should be pledged elsewhere, without insisting on his 
prior right’. 

If he consented to accept another security for 
his debt'. 

By the destruction of the thing pledged®. 

By the lapse of time’. 

The remedies of the creditor were® — 

The “actio hypothecaria : ” this was “in rem,” by 
which he recovered possession of the thing pledged*. 
At first the legislator gave the “actio Serviana” 
against the colonus for the rent : afterwards it was 
extended to other pledges, and was called the “ quasi 
Serviana.” 

It lay against the debtor and his heirs if he had 
more than one “in solidum.” 

It lay against the “ possessor,” real or fictitious, 
of the thing pledged. 


* n. quib. mod. p. Bolui. 8. § i. 
Cod. de pi^n. 24. 

n. 30 . 66. II. § 3. It. § I. II. de 
pign. act. 9. § 3. 

* II. de pact. 3. do liber, leg. 1, 
Cod. de remitw. pig. H. 20 . 6. 4. § l. 

* II. 158, de reg. juris. ** Creditor 
qui pcrmittit rem venire, pignus di> 
mittit.” ** Si voluntate creditoris alie- 
natuB fundus cst, invcrecundc appli- 
can sibi cum creditor desiderat.” 


n. 30 . 6. 8. § 6. 

* II. 30 . 6. 1 3 . pr. 

® n. 30 . 6. 6. § I. 30 . 6. 9. § 3, 

® n. de pign. act. 3 i. Ib. 35. 

7 Ib. 31. Cod. 8. 34. § I. 

* Bonellus, L. 15. c. 50. 13. IT. 3o. 
I. 17. 44. 7. 15. n. de pign. 13. § 4- 
18. I 5. Inst, de act. g 7. 

* II. de pign. 16. § 3. 33. Comm. 
Div. 13 . § 7. quibuB mod. pec. solv. 
13 . § I. de sendt. 16. 
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If the creditor was deprived against his wdll 
of the possession of the thing, it lay before the debt 
for which the pledge had been given was due. 

It did not lie against a debtor of the debtor, 
unless the “ noinen” of the former had been pledged. 

In this action the onus of proof lay on the 
plaintiff, who was bound to shew that the thing 
sued for had been given in pledge at a time when 
it was "in bonis” of the debtor’. He was bound 
also to shew the possession of the defendant, unless 
the defendant was the debtor, in which ca.se he was 
only bound to prove that the thing had been pledged 
to him. 

The possessor against whom this action lay was 
bound to give up the pledge, or to pay the debt. 

The possessor* might defend himself by the “ ex- 
ceptio,” 

1. " Excussionis,” i.e. the plea that sufficient 
means had not been taken to obtain the money from 
the principal debtor. 

2. " Pricscriptionis,” i.e. for a bonS, fide pos- 
sessor ten years, “inter priesentes twenty, “inter 
absentes.” 

The possessory remedies were the Interdictum 
Salvianum, against the colonus’; Quasi Salvianum 
against any other person who had pledged the pro- 
perty in question. 

The “actio Pigneratitia^” lay “in personam cre- 
ditoris,” on behalf of the debtor for the recovery of 
the pledge when the debt was paid. 

* n. depign. i6. § 3. Eod. 11. § r. pign. 24. 

* II. do coml. indob. ao. qui pot. in * II. 44. 33. Cod. 8, 9. 

pign. 19. Cod. do fidei, 2. and 5. do * Cod. 4. 74. 7. H. 13. 7. 
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LEGAL NATURE OF OBLIGATIONS'. 


The doctrine of obligations may be considered as 
falling under two categories, general and special. 
The general one is that which explains the ground 
upon which all obligations rest, the S2)ccial one is 
that which explains the preci.se form into which 
the general law has cast itself in any particular 
instance. 

The number of special obligations must of course 
multiply with the inventions of men, and the exi- 
gencies of society; but though it may be impos.sible 
to refer each as it arises to any established name, it 
will be governed by the general rules which control 
the obligatio, subject to its own individual object, 
and the analogy it bears to those already in ex- 
istence. 

“ Obligatio ” is the legal relation which gives one 
person, the creditor, a right to a particular act by 
another, the debtor : “ Obligationum substantia non 
in eo consistit ut aliquod corpus* nostrum vel servi- 
tutem nostram faciat, sed ut alium nobis obstringat 
ad daudum aliquid vel faciendum vel pnestandum.” 

'Inti. 3.13. n. 44, 7. Cod. 4. 10. >n. 44. 7. §3. 
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So long as the system of “ Formulae” was in use, 
this was manifest from the “intcntio,” which was 
“ea pars formuhe qua, actor desiderium suum con- 
cliidit,” and was framed “ in personam,” e. g. “ si 
paret A. A. N. N. sestertium decern millia dare opor- 
tere'.” So the Digest® tells us, “ creditores accipicn- 
dos esse constat eos quibus debctur ex qudcunque 
actione vel persecutiono.” 

The object of the creditor of an “obligatio” being 
to enforce an act, the act must be, abstractedly speak- 
ing, possible, “ impo.ssibihum nulla obligatio®:” ab- 
stractedly speaking, because an impossibihty personal 
to the debtor is no excuse®. “Si ab eo stipulates 
sim qui eflBcere non potest, quum alii possibile sit, 
jure factam obligationem Sabinus scribit.” 

The act must be lawful’. 

It must have a pecuniary value®, and a value to 
the creditor^, unless there be a moral duty, or a 
motive of affection concerned®. 


' “In rem” would have run 
paret, funduin ex jure quiritium diet) 
Agerii oftse;'* and see Gains, 4. 2 . 3. 

* n. 50. 16. 10. 

» II. 50. 17. 185. 

* n. 45. I. 34. 

45- 137- § 4* § 5- 

® n. 45. 1.16. Generalitor novi- 
mus turpes stipulatioues nuUius esse 
raoraonti.” 

Eod. 27. and 35. § i. 

n. 28. 7. 15. **Nara qure facta Ire- 
duDt pietatem, existimationem, vere- 
cundiam nostrain, et ut generaliter dix’ 
erim, contra bonos mores fiunt, nec fa- 
cere nos posse credendum est.” 

* II. 40. 7. 9. § 2, **Ea enim in 
obligatione consisterc quse pecuniA his 


pnestArive possunt.” 

^ n. 17. I. 8.6. *‘Mandati actio 
tunc coinpetit quum ccepit interesse 
ejus qui niandavit; cieteruin si nihil 
interest, cessat mandati actio.'* 

II. 19. 2. 32. 

II. 42. I. 13. ** Neque Tani timoris 
fcstimatio ulla est.*’ 

® n. 17. I. 54. **Cum servus ex- 
tero so mandat emendum nullum man- 
datum est ; sed si in hoc mandatura 
intercessib ut servus manumitteretur, 
nec manumisorit, et pretium conse- 
quetur domimis ut venditor,* et affcctus 
ratione mandati agetur, finge filium 
naturalem vcl fratrem esse ; placuit 
enim prutleniioribus, affocttis rationem 
in bonn* fidei judieiis habeodam.** 
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An obligation entirely indefinite', or resting en- 
tirely on the will of the promisor*, was invalid. 

Obligations are certain^ or uncertain ; certain, 
\vhen the object as to quality and quantity is ascer- 
tained, when “ex ipsa pronuntiatione apparet, quod 
quantumque sit, ut ecce aurei deccni, fundus Tuscu- 
lanus. Homo Stichus, tritici optimi modii centum, 
vini Campani optimi amphorso centum.” 

They are uncertain when these points are unde- 
termined. “ Uhi autem non apparet quid quale 
quantumque est in stipulatione, incertam esse stijmla- 
tionem dicendum est^” e.g. if things not “fungibiles” 
“ quao ipso usu consumuntur*,” are described merely 
by the name of their species. “ Si qui fundum sine 
propriil appellatione, vel hominem generaliter sine 

proprio nomine dari sibi stipulatur;” or if things 

consumed by use are bargained for without precise 
reference to their quality®; or when there is an al- 


ii. 17. 3. 1. § 1. 

33- '• 7- 
35- '• 7'- 
40. 4. 44. 

18. 7. 6. 7. 

* n. 45. I. 94. Triticum dare 
oportere stipulatus est aliqtiis: facti 
quffistio eet, Don juris: igiiur si de 
aliquo tritico cogitaverit, i. e. certl 
generis, certae quaniitatis, id liabebitur 
pro expresso, alioquin .... nibU stipu* 
latUB videtur.” 

£od. 95. Qui insulam fieri stipu* 
latur ita demum acquirit obligationem, 
si apjMiret quo in loco insulam fieri 
voluerit.” 

^ ** Nulla proDiissio potest consis* 
tere qute ex voluntate prumittentis 
staturo capit.” 

II. 45. I. 108. § I. 


® II. 45. 1. 75. **Si qui vinura aut 
oleum vel triticum quod in liurreo est 
stipulatur, certum stipulari inteUigitur.** 
II. 45- *• 95. § 5* 

Eod. 10. “Cortum est cujus spe- 
cies vel quantitas qua? in obligatione 
versatur, aut nomine suo, aut ed de- 
mouBtratione qu® nomiius vice fun- 
gitur, quiUis, quantatjue sit, osUm- 
ditur,” 

n. 41. !. 6. 

" 45. I. 75- 
‘ Eod. § I. 

® Eod. § 1. “ Quia bono melius 

inveniri |>ot<:6t .... cum id quod bono 
melius sit ipsum quoque bomim sit 
... .at cum optimum quisquo stipu- 
latur, id stipulari Uitelligitur, cujus 
bonitas principalem graduni bonitatis 
habet.” 
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ternative' left to the debtor which of different objects 
shall be given. The debtor’ by the delivery of the 
thing fixes the object; if it rested on the will of 
cither®, the will being once declared, it was irrevo- 
cable. 

There may be cases where the exercise of the 
choice is the condition of the obligation ‘ ; but where 
the choice is not a condition, the non exercise of it 
will not destroy the obligation®; or the object may 
be made to depend on the “ arbitrium ” of a par- 
ticular person', e. g. “quanti Titius sestimaverit,” or 
“ boni virib'’ 

Obligations are indivisible or divisible. 

“ Et harum omnium qusedam partium prsestatio- 


See the distinction between an im- 
perfect and an unck-rtain stipulation, 
n. 45- I- 105 ; and IT. 23. 3. 69. 4. 
** Gencr a socero dotem arbitratu so- 
ceri certo die dari, non demonstrate 
re vel quantitate stipulatusfnerat: ar- 
bitriu ([lux^ue dotrocto, stipulationem 
Valero placuit. . . .dotls etenim quan- 
titas pro modo facultatum patris et 
dignitate mariti constitui potest.” 

> n. 45. I. 75. § 8. “Utcunquo is 
qui sibi electioncm constituit . > » • po- 
test videri cortum stipulatus . . . qui 
vero sibi electioncm non constituit in- 
certum Btipulatur.” 

Kod. 1 1 2 . 

* n. 40. 9. 5. 

’ Stichum aut Pamphilum, utnim 
hiGres meus volet, Titio date; si dix- 
erit hsres Stichum se vellc dare, Sticho 
mortuo liberabitur ; cum autem semel 
dixerit hseres utnim dare velit, mu- 
tare sententiam non jKiterit.” 
n. 30. 84. § 9- 

* ** Si servus aut filius familias ita 
stipulatus sit, illam rem aut illam 


utrain ego velim, non pater dominusve 
sed filius servusve dcstinaro do alteru- 
trA debet.” 

II. 45. I. 141. 

® n. 45. I. 141. § r. 

® n. 17. 2. 75. **Si coita sit soci- 
etas ex his partibus quas Titius arbi- 
tralus fuerit, si Titius antequam arbi- 
traretur decenserit nihil agitur,” 

Eod. 76, “Arbitnirum enim ge- 
nera sunt duo ; unum ejusmodi ut sivo 
lequum sit sire iniquum parere debe- 
amus. . . . altenim ejusmodi ut ad boni 
viri arbitrium redigi debcat.” 
n. 19. 2 . 2 $. 

^ n. 18. I. 7. "Neqnoenim debet 
in arbitrium rei conferri an sit ob- 
strictus.” 

n. 19. 2 . 24. *'Si in lege locatlonis 
oomprehensum eat ut arbitratu domini 
opus approbetur, perinde habetur ac 
si viri boni arbitrium comprebensum 
fuisset. . . . nam fides bona exigit ut 
arbitrium tale praestetur quale bono 
viro convenit.” 
n. 50. 17. 22. 
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ncin recipiunt, veluti cum dcccm dari stipulamur; 
qua?dam non recipiunt, ut in bis quaj natunl divi- 
sionem non admittunt, veluti cum viam iter actum 
stipulamur'.” 

The true meaning of the division of obliga- 
tions into divisible and indivisible is not, that in 
either case the creditor can bo compelled to accept 
partial fulfilment of the contract, but that with 
his consent a partial fulfilment of the contract is 
possible. The case where Titius has engaged to 
pay 100 aurei is to be decided precisely on the 
same principle as the case in which ‘Titius had 
bound himself to allow a servitude. So in the 
case of a divisible obligation where there are several 
debtors, each may pay pro rata ; whereas in the 
case of an indivisible obligation the rule is dif- 
ferent. 

Suppose a man entitled to a servitude died leav- 
ing several heirs, each heir might, if interrupted in 
the exercise of his right, institute proceedings and 
recover the pecuniary value of his share : “ sed verius 
est omnibus in solidum competit actio, et si non 
pnestetur via pro parte hrereditaria condemnationem 
fieri oportet*.” 


> n. 45. 1. 1. § I. 

n. 8. I. II. ** Pro parte dominii 
servitutem acquiri non poBse vulgo 
traditur,” 

n. 46. 4. 13. 1. 

n. 45. I, ?, § 2. § 5. Eod. 4. eod. 
73. “ Ex his igitur itipulatiouibus ue 
hroredus quidem pro parte iolveudo 
liberari pORSunt . . . . et ideo hi diviuio- 
nein res promissa non recipit, veluti 
via, hsredes promisfioriH singuli in ro- 


lidum tenentur.** 

II. 45. 1. 85. pr. § 3. "Opeiis 
effectus in partes scindi non ]>oU'8t. 
§ 3. . . . quenisi stipiilatus fuero . . . et 
umis ex pluribus lucredibus me pro- 
hibeat, verior est scutentia exmtimau* 
tium uniua facto omnes teneri.’* 

* n. 8. 5. 4. § 3. “ Quia non facit in- 
utilcm stipulationcm dllBcultas pnesta* 
tionifl.” 

n. 45. 1. 1. § 1. 
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As a general rule, demands that rested on a 
“ facere,” as contradistinguished from a “ dare,” 
were indivisible : “ Item puto ut si quis faciendum 
aliquid stipulatus sit, ut puta fundum tradi, vel fos- 
sam fodiri, vel insulam fabricari, vel operas, vel quid 
his simile, horum enim divisio corrumpit stipulatio- 
nem'.” 

The subject of Obligations is scattered widely 
over the different books of the Homan Law, but the 
elementary rules on this subject are to be found 
under the head De pactis, De oblig. et act., and De 
verb. obi. in the Pandects and the Code. Under 
this head it is that the most numerous relations 
which affect the interests of men as members of 
society are to be found. The liabilities which the 
laws on this subject regulate recur every instant. To 
frame them the Roman jurist had recourse to prin- 
ciples long hidden under the rubbish of Gothic legis- 
lation; or if they were here and there discernible, 
rather serving to illustrate the absurdities by which — 
where nature was too powerful for the legislator — they 
were encumbered, than to quicken the corrupt mass by 
their vivifying energy. These principles were those 
of conscience illuminated by the progress of reason, 
and the study of jurisprudence, in other words, of 
refined and perfect equity, which in every civilized 
country but England have triumphed over the caprice 
and absurdities of the dark ages, and have been the 

’ n. 45. I. 1. § s = T*- P''- eodem. uUiim balneum aut uUum theatrum 

n. 35. 1. 8a g I. “ Sed et si opus aut stadium fecisse intelligitur qni ei 
municipis hierea facere jussua eat, in* propriam formam, qum ex consumma- 
dividuum videtur legatum, nequeenim tione contingit, non dedorit." 

15 


Digitized by Google 


22G 


ROMAN PRIVATE LA1V. 


[cn. 


harbingers, in civil suits at least, of humanity and of 
right. To extract from the precious volumes in 
which these rules are contained, a series of rules 
which might constitute a body of elementary learn- 
ing invested with the precision and authority of law, 
was the object of Domat and Pothier in their im- 
mortal works, as well as of the great jurists who drew 
up the Code Napoleon, which, were not political 
freedom the first of blessings, might atone for its 
destruction. But these masters of jurisprudence 
never imagined that their compilations could super- 
sede the study of the Roman Law. Ill, said they', 
would he understand the disposition of the Civil 
Code with regard to Contracts, who was to look at 
them in any other light than as the general rules of 
equity, all the ramifications of which must be traced 
out in the Roman Law: there it is that the science 
of what is just and wLat is unjust is most perfectly 
developed, and there it is that every one must look 
for instruction who wishes to make any progress in 
that science, or who shall be entrusted with the 
charge to defend or to execute the laws recorded in 
our Code. 

It is impossible to foresee, and therefore to regu- 
late by a special law, all the different forms which con- 
tracts may assume'. But among the Romans law 


> Locrt*, Vol. vin. p. 313. 

® Instil. 3. 13. The Twelve Tables 
use the word nexus. La Sema, Ik- 
rreho lioniano comjKirado eon el Es- 
jninol, Vol. II. p. 1 15. 

The Institutes pass from the 
in the thing to the riglit to the thing. 
ITic former real, the latter personal; 


the former absolute, the latter rcla* 
live ; the former in rem, the latter 
ad rem ; the former not necessarily 
implying the existence of any other 
ingrodient, but the person holding the 
right, and the thing over which the 
right is exercised; the latter requlr- 
ing a pas.sivo as well as an active 
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alone had a coercive power. So they define an obliga- 
tion “Juris vinculum quo neces.sitate astringimur ali- 
cujus rei solvendm, secundum nostrm civitatis jura'.” 

The fear of multiplying litigation deterred the 
authors of the Twelve Tables from making this at- 
tempt. They provided the means of enforcing cer- 
tain contracts which were most essential to society, 
these were called “ nominati.” But as the relations 
of men with each other multiplied, it became neces- 
sary to extend the law’s coercive power. The grand 
maxim (which is slowly thawing the prejudices even 
of English legists), that it is “ contra naturalem 
jequitatem unum cum alterius jacturA et detrimento 
locupletiorem fieri,” compelled the performance of 
a contract by one party, when it had been fulfilled 
as far as in him lay by the other. Thus the “ con- 
tractus innominati,” as they were called, because 
they were not designated by any special name, were 
recognized and enforced by law. 

They were comprised under four classes*, to one 


Bobject of the obligation. Such is the 
doctrine, which if not formally stated 
by the Roman jurists, is logically de- 
ducible from the texts they have left 
us, and which has been accepted by 
all but writers on English law, who 
have invented a jargon peculiar to 
themselves, based on notions utterly 
incoherent, confused, unworthy of 
rational creatures, but of course lead* 
ing to an incredible amount of liti* 
gallon, and therefore long carefully 
cherished *Hhat the law might be an 
art,” instead of what it ought to be, 
and never has been among us — a 
science. 

* But see IT. 46. i. 16. § 4. *'Na- 

turnles obligationes non go solo aesti* 


maiitur si actio aliqua earum nomine 
competit, verum etiam cum soluta pe* 
cunia repeti non ]K)test; nam licet mi- 
nus proprie debere dicantur naturales 
debitorcs, per abusioncm tamen Intel* 
ligi (> 089 unt debitorcs.” He alone is 
in the strict sense a debtor, quo 
invito exigi pccunia potest.” 

II. 50. 16. 108. As to "secundum 
Dostne civitatis jura,” see Doncllus, 
12. c. 1. 

" Est contractuum nominatorum 
origo quibus legum Romanarum con* 
ditorcs vim astiingendi dederunt, sub 
certo nomine, quo veluti signo sccer* 
nerentur ab alteris quibus oadem vis 
tributa non est.” 

• H. 19. 5. 5. 

15—2 
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or other of which every contract must belong’ ; 
“ do ut des,” “ facio ut facias,” “ do ut facias,” " facio 
ut des*.” 

These contracts were executed when there was a 
“causa” or a “nomen*” — “si in alium contractum res 
non transeat subsit tamen causa eleganter Aristo Celso 
respondit esse obligationem.” But if there was neither 
“causa” nor “nomen,” the “pactum” was “nudum.” 

“Causa*” does not mean the motive to a con- 
tract, as every pactum, “nudum” or not, must have 
one, but the partial execution of the contract by the 
act of one of the parties to it, “ quse sumpsit effectum 
datione vel facto.” 

“The “causa” gave rise to the division of con- 
tracts, into those which were valid by mere consent, 
and those which required some act or formality to 
make them binding. 

The first class were consensu. The second were 
subdivided into those established (i) re, as by de- 


* ** Encore y en a*t il une de super* 
flue.** Malevillo,ilna/y«e, Vol.in.p. lo. 

* n, 1. 14. 7. 2. So if Caius eman* 
cipated his slave, on condition that 
Titius should emancipate his, and after 
the slave of Caius bad been emanci' 
pated, Titius refused to fulfil what he 
had promised, ** in h&c quffistione to* 
tius oh rem dati tractatus inspici potest.’* 

n. 19. 5. 5. **Necessario sequitur 
ut ejus fiat condomnatio quanti inter- 
est niea servum habere quern mauu* 
misi.” Eod. § 5. 

* IT. 2. 14. 7. 1, 2. 

* “Omnis conventio habens pro- 
priurn et legitimum nomcn vel causam, 
id est datiunem aut factum, ea con* 
tractus est : tiu® vero neque certum 


nomcn habet neque in effectum ccepit 
deduct aliquft datione vel facto ; hiec 
est pactum.” Huber, Vol. i. p. 283. 

* ** Emptio venditio, locatio conduo- 
tio, mandatum societas.” Zeno added 
to these a form of the emphyteusis, /rut. 
3. 22. Theoph. Par. § 3. § i. c. i. h. t. 

II. 2. 14. 7. *'ldeo autem istis 
roodis consensu dicimus obligationem 
contrahi quia neque vcrbonim neque 
scriptur® uUa proprictas desideratur 
sod sufficit 008 qui negotia re gerunt 
consentire.” 

IT. 2. 14. 7. ** Mutuum, indebi* 
turn commodatum depositum pignus.” 
Verbis. Verbis obligatio contrabitur 
ex interrogatione et responsione cum 
quid dari ficrive nobis stipulamur.” 


Digitized by GoogI 


IX,] LEGAL XATUKE OP OBLIGATIONS. 229 

livery, (2) verbis, the stipulatio, (3) litteris', that 
depend for their validity on some writing. 

With regard to consensual acts, it should be ob- 
served, that if the parties to one agree that until a 
formal document is drawn up embodying its terms 
before a proper officer, such contract shall be incom- 
plete. A document so prepared is requisite to make 
it binding. Such is the effect of the celebrated law 
“Contractus,” in the Code, 4. 21. 17. 

The Romans distinguished three kinds of obliga- 
tion, and the accuracy of this distinction is obvious. 
These were, (i) Natural. (2) Civil. (3) Natural 
and civil. 

I. A purely natural obligation is that which 
cannot be legally enforced. Such were the obliga- 
tions contracted by an impubes, by a master towards 
his slave, by a father towards his unemancipated 
son*. 

Though these obligations could not be the ground 
of a civil action, they were not wholly without civil 
consequences, e. g. the “ pledge” given for their ex- 
ecution might be retained. The money paid on 
account of one could not be recovered; it might 
be the basis of a guarantee®. 


' GaiuB, Inti. 3. 128. 134. Vat. 
Pray, § 329. Cod. de prob. ThU 
had become alniost obsolete before 
the time of Justiuian. 

* Inslit, do contr. Empt. 

**Natura)U obligatio non oronis in 
pari pretio habetur, quibusdam enim 
lex opitulatur, aliis nullum pari tribuit ; 
que hujus sunt generis vel neglexit 
omnino rcl enervavit. . . .obligationca 
quas cnervat, sunt pupilli mnjoris in* 


fantia, nam infans plane non tenetur 
filii familias mutuam pecuniam accipi* 
entis mulieris fide jubentis.’* 

*‘Quod pupillus sino tutorls auc- 
toritate promiserit et splvcrit ejus repc- 
titio est, quia nec stipulanti noUurii 

II. 12. 6 . 13, and i 6 . § 12. 

* n. i6. 2. 6. Etiam quod na- 
tnrA dcbetur venit in coinpensatio* 
ncm.” La Serna, JJerfc/to /i, il. 116, 
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2. A purely civil obligation' is one on which 
an action may be brought, but which may be en- 
countered by a peremptory exception*. Such is 
one that is founded on an iniquitous sentence, or 
extorted by violence. 

3. The natural and civil obligation’ is that which 
rests alike on positive law and equity : “ Quo ne- 
cessitate astringimur alicujus rei solvendiB secundum 
nostrse civitatis jura;” he ought to have added, says 
Maleville, “et sequitatis.” 

This last class of obligations was divided into 
civil and praetorian. Civil obligations* were those 
w'hich -were drawn from a law, a plebis scitum, a 
senatus consultum, the constitution of a priijce, or 
the interpretation given to any of these written laws 
by the juris consulti, to whom the task was assigned 
“jura condere.” 

Praetorian obligations were those enforced by 
the authority of the praetor, according to the exigen- 
cies of the case, and the rules of natural equity ; such 
were the pecunia constituta, hypotheca, the obligation 
arising from the oath. 

Another division of obligations is into those 


^ 8C. “Qu® logum aubtilitate <lun- 
taxat nititur, icquitate destituta na* 
turali, qucB propterea i)arit actionem, 
8cd per cxccptionera quam suggerit 
eliditur.” Huber, Vol. I. p. 

*'Exempla passim occurrunt.** 
** Qui mctu coactus vcl dole dcceptus 
promisit jure civili obligatur.” Huber, 
Vol. 2. p. 282. Inst, de except. § 3. 

* H. 13. 5, 3. **Quiecunque per 
Dxcoptionem perimi possuut in com- 
{vensationem non veniunt.’* 

IT. 16. 3. 14. 


* Obligatio qu® clvilis simiil et 
naturalis eat aine cxccptione actionem 
produoit efiicacein, ettquo a Justiniano 
duplex traditur civilia et Pnetona.” 
Huber, Vol. I. p. 282. 

* qui honoraria actione non 
jure civili obligatua est conatituondo 
tenctur.” 

n. 13. 5. I. 8. 

IT. 15. 3 - 

2 Inst, dc oblig. 

3 Inst, de jure nat. 
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which are principal, and those which are acces- 
sory. 

Accessory, are those claims w’hich the plaintiff 
can enforce, which were not the original object of 
the contract. 

The leading claim of this kind is that which 
falls under the head “ejus quod interest'.” 

The object of every obligation* is to secure a 
thing or act, of a certain value to the person con- 
tracting for it. But the worth of this thing or act 
may, independently of the thing or act itself, be the 
subject of a legal demand. The estimate of this 
value depends on the thing or act, and on the cir- 
cumstances which belong to it. In this point of view 
the estimate may be directed only to the marketable 
value of the thing or act in question, “ verum rei 
pretium.” If, however, any loss has been sustained, 
compensation for which is asked, the value of the thing 
or act to the creditor is to bo taken into account, 
"sestimatio ejus quod interest,” which may exceed or 
fall short of the former standard. In this the amount 
of positive injury, “damnum emergens,” as well as 
future loss, “ lucrum cessans,” were to be considered. 

Pecuniary interests^ alone could be weighed in 
such a proceeding. The defendant was responsible 
for no damage but that which was naturally, and in 
a sense immediately, the consequence of what was 

* n. 7 “. 3. I. § 20 . II. 9. J. 21. § 2. utrum cor* 

19. I. 11. § 1^. puA ejus solum lestiiuamus quanii fu- 

* n, 46. 8. 13. ** Si commissa eat erit cum wcMe-etur, an p >tius quatiti 

stipulatio ratam rem domiuum habi- iikterftiit nostri non esse occisuin, et 
turum in taoturo competit in f|uantum hoc jure utimur ut ejus quovl interest 
inca interfnit.** fiat aestimatio,” Il». 77. 

II. 36. I. 1 1. * H. 9. a. 33. 
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complained of. The loss' of profit by payment at 
one place instead of at another, was to be estimated 
by the judge. 

Justinian by a law of the Code provided that 
the loss or gain should never be estimated at more 
than twice the value of the object*. 

These rules hold when the judge is to estimate 
the interest according to the proof furnished by the 
plaintiff. But there are cases where, as a punishment 
for dolus or contumacia on the part of the defendant, 
the plaintiff has the right to fix an estimate by his 
oath, “jusjurandum in litem,” on the value of his 
interest, the only limit being the maximum appointed 
by the judge. Such was the proceeding also when 
the defendant refused to comply with the decree “ad 
exhibendum,” or “ ad restituendum.” But even in 
cases of dolus*, whore the sum lost consisted of 
monies numbered, or where an event had happened 
which rendered compliance with the decree, at first 
wrongfully disobeyed, impossible, or the death from 
natural causes of the slave ordered to be given up, 
the oath of the plaintiff was not allowed. 

Obligations were bilateral (sometimes called syn- 
allagmatic) or unilateral. Bilateral are those in which 
either party may be debtor or creditor. 


> n. 19. 1. II. § 3. 

13. .4. 1 . § 8. 

• II. la. 3. 

Cod. 5. 53. 

II. 3- i >• § 3- 
4. 3- >»■ 

10. 4. 3. § a. 

Cod. 6. 30. aa. § 14. 

“Interdum quo<I interait agentifl 
Bolum astiiuatur, rcluti cum culpa nou 


rcBtituentiB vel non exhibentia puni* 
tur ; cum vero dolus aut contumacia 
non restituentis vel non exhibcntis 
quanti in litem juraverit actor." 

II. la. 3. a. § 1. 

II. 4- 3. ■». I 1. 

• IT. I a. 3. 3. “Nummia depo- 
aitia jiidicem non oportet in litem jus- 
jurandum dcferre .... cum certa ait 
iiummonim a;8timatio." Cud. 8. 4. 9. 
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If in a bilateral obligation, one party to it only 
was legally bound, as for instance, if a pupillus 
bad engaged himself without the authority of his 
guardians, the existence of the obligation rested on 
the choice of the person not legally liable, and he 
could not insist on it, without carrying into effect 
his portion of the contract : “ Nec tamen ex vendito 
quid quam consequitur nisi ultro quid convenerit 
praestet'.” 

He who endeavours to enforce a bilateral ob- 
ligation, admits his own liability to it ; and if he 
has not fulfilled that obligation, may be encoimtered 
by an “exceptio non adimpleti contractus.” 

Jurists’ have distinguished bilateral contracts into 
those more or less perfectly entitled to the name ; 
e.g. emptio venditio, societas, locatio conductio, be- 
longed to the first class. The duty imposed on 
either party being alike of the essence of the con- 
tract, as in the contract of sale, it is as much the 
duty of the seller to deliver the thing, as of the 
buyer to pay the price. 

The mandatum, the depositum, are instances of 
contracts belonging to the second ; the obligation of 
the mandans, and of the person placing the de- 
positum, being subordinate to those of the manda- 
tarius, and the person to whom the depositum has 
been entrusted. 

Unilateral contracts are those in which one per- 

' n. i8. I. 34. § 3. exceptione uti potent.” II. 19, i. 15. 

18. 5. 7 » § I. * Heinecciu*, PraUdione* m Gro^ 

"Qui pendentein vindemiam emit, fium, Lib. ii. Cap. xi. % 3 and 4; 
el uvam legere probibeatur a vendi* Toullier, Vol. vi. p. rp. 
tore advcr.iua oum ]>etenU;ro prctium 
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son alone is responsible to the other, as mutuum, 
stipulatio. 

The action arising from the principal obligation 
is “ actio directa,” that arising from the subordinate 
one is “actio contraria.” 

This head of division however has given rise to 
much criticism, and many difficulties might be urged 
against it ; perhaps the best distinction is that founded 
on engagements, which are unilateral before accept- 
ance, and bilateral afterwards. 

Another division recognised by Pothier, and in- 
corporated with the French Code', is that of Con- 
tracts, into those which are commutative and those 
which are aleatorial. 

A contract is commutative, when each party to 
it engages to do or give what is considered an 
equivalent for the act to be done or given by the 
other. 

A contract is aleatorial, when the equivalent con- 
sists in the chance of gain or loss for each of the 
parties, in consequence of an event still uncertain. 
Such are all contracts of insurance. 

It is not however possible, in questions mingled 
with the infinite mass of human affairs, always to 
draw the line with metaphysical accuracy between 
different classes of contracts. 

Strictly speaking, it is clear that aleatorial con- 
tracts are also commutative, inasmuch as in them 
one thing or act is exchanged for another thing or 
act. 

Another division of contracts, and perhaps the 

* Toullicr, Vol. VI. i». i6. 
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most important of all, is into that “ honae fidei,” and 
" stricti juris." 

To put this much exhausted subject in another 
point of view. 

A convention or a pactum may be defined 
“ duorum pluriumve in idem placitum consensus.” 

A pactum was divided into two kinds, a “ pac- 
tum nudum,” and a “pactum legitimum.” A “pac- 
tum nudum” was that which depended simply on 
the agreement of the parties to it, which did not 
belong to any appropriated form of contract, and 
which was without the causa. 

The causa was the consideration w'hich had led 
to the agreement ; e. g. Caius and Titius agree 
to exchange books. So long as no step is taken 
to the execution of the agreement, this is “ pactum 
nudum when the exchange has taken place, it is 
“pactum vestitum.” 

A “nudum pactum” could only be the basis of 
a natural obligation; it could not give rise to an 
action, but it might furnish an exception, that is a 
sufficient answer to one, based on natural equity. 

The “actio prsescriptis verbis” is brought when 
the person who has given any thing requires the 
other party to fulfil his share of the contract. 

The “condictio causa datA causa non secuta',” when 
the giver of any thing seeks to recover it, the consi- 
deration for which he gave it having failed. This is 
used for the contracts “do ut des,” “do ut facias,” not 
for those “ facio ut des,” “ facio ut facias,” which give 
rise to the action “ prsescriptis verbis:” here there can 

■ n. ,j. 
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be no “ condictio dati,” as what is done cannot be 
undone, nor “proinfecto haberi.” 

A “conventio non nuda” might belong either 
to the class of the “nominati” and “certi,” or the 
“innominati” and “incerti,” supported by a considera- 
tion. Hence the definition, “ contractus est conventio 
habens nomen specials, aut eo deficiente civilem 
obligandi causam.” 

To the class of the “certi” and “nominati” be- 
long all that have an appropriated name and certain 
character, e.g. “emptio, venditio — locatio, conduc- 
tio — societas mandatum,” &c. 

The “incerti” and “innominati” are those to 
which the civil law has given no name that is 
certain and specific, but which the civil law re- 
cognizes in consequence of some act done which gives 
them validity. Such contracts are of course almost 
innumerable, but they may, generally speaking, be 
comprised under four heads : “ do ut des,” “ do ut 
facias,” “ facio ut des,” “ facio ut facias.” 

These last contracts gave rise to no action bear- 
ing a special name', or according to a prescribed 
form, but to one “ prsescriptis verbis,” or “in pac- 
tum.” 

The “ contractus nominati” are established in four 
ways : re, verbis, literis, consensu. 

A contract is said to be established, re, when it 
is completed, not by mere consent, but actual de- 

1 n, 19 = 5. 5. § 3. ”Cum pro- n. 19. 5. 1. '*Cum deficiunt vul* 
prium Domes inveDlre non poasumus garia atque usitata actionum nomina 
deacendamua ad eaa, qnao is factum prascriptu verbis.” 
appfllantur.” 
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livery of the thing in question. It cannot exist 


unless some act has been 
livered. 

’ La Serna, n. 115. 

"Subait tamen causa." II. 7 . 14. 

The word dvilis, II. 19. 5. 5. 7, 
is redundant, and a proof of the igno- 
rance of the compilers of the Digat. 


done or some thing* de- 


Vinnius, Qiuat. L. i. 46. 

" Dolus dans causam contractu! 
hona fidei reddit eum jure nullum." 
n. de minoribns, 16. § 1. 
n. 17. 7 . pro socio. 3 . 1 ult. 

4. 3. de dolo malo. 1. 7. 
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There are four contracts which are completed, re : 

I. mutuum ; 2. commodatum, 3. depositum, 4. 
pignus. 

Mutuum’ is a contract “juris gentium,” “stricti 
juris,” completed by delivery, according to which a 
thing for use and in commercio is delivered by the 
creditor to the debtor, to be his property, subject to 
the restitution to the creditor at his demand, of a 
thing not the same, but identically the same in kind 
and in measure*. 

The mutuum must consist of things that can be 
weighed and numbered, as wine, com, money, and 
that are consumed by use’. 

It follows from the definition, that as the pro- 
perty of the mutuum is transferred to the debtor, 
the thing is at his risk, and he is liable “si quolibet 
fortuitu casu quod accessit amiserit.” 

As the object of mutuum is certain, it gives rise 
to the " condictio certi.” 


* n. II. I. Do rebus crcditis si ccr- 

turn potatur et <ie comlictiorie. Warn- 
kunig. 7. 199. C'od. 4. i. Gaius, 3. 90. 
Totbicr, IV. 47, GUick, ii. 

460. II. 1. 

* Fungibilea” is a barbarous word 
used to desig:nate the object of ti)o 
mutuum, and oppose<l to *‘non fungi- 


bilcs.*’ All things consumed in use, 
however, are not fungibilea, e. g. the 
last wine of a rM*e vintage. La 8ema, 

IL Il 6 . 

* n. iir. 11 pr. This definition is 
not to l>e taken literally ; it means 
things of which the value is usually 
so determined. 
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Commodatum is a contract of the law of nations', 
hoTUB Jldei, complete by delivery, according to which 
a person was allowed gratis to use a thing not con- 
sumed or destroyed by use for a specified purpose, — 
the bailee being obliged to restore the same identical 
thing not worsened to the lender. Complete by deli- 
very, because if the thing be not delivered, there is 
no contract to a particular definite purpose; if the 
bailee employed the thing, but to a different purpose, 
he was liable to an “ actio furti.” 

Herein is the distinction between the commo- 
datum and the depositum and the pignus. If the 
creditor used the pledge, or the person with whom a 
deposit was made the deposit, in any way they 
were guilty of furtum. 

“ Gratis,” because if money were paid for the use, 
the contract was changed, and became locatio. 

“Allowed,” because the possession and property 
in the thing lent was not changed, but continued in 
the lender for a specified purpose ’ — therefore till the 
purpose originally assented to by the commodans was 
accomplished, he could not intempestive recall the 
loan". The rule applies, “Voluntatis est suscipere 
necessitatis consummare.” Herein the commodatum 
differed from the preceding*. 

The identical thing must be restored, herein dif- 
fering from the mutuum. 

The commodatum gave rise to a double action, 
“ directa” and “ contraria.” 

* n. 13. 6. Cod. 4- 23. 11.45. 1. $ I. mus. /wf. 3. 14. 

• n. 13. fi. 8, Eei commodatie ’ H. 13. 6. 17. 3. 

proprietatom ct poueasiooeni retinc- ^ II. 43. 36. 1. and 15. 
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The Lex Aquilia also gave an action against 
the bailee, if the thing lent had been worsened 
by him ; it gave the highest value the thing bore, 
within thirty days ; it could be brought after the 
actio commodati ; but the actio conimodati could 
not be brought after that founded on the Lex 
Aquilia. 

The “actio directa” lay for the proprietor against 
the bailee, for the restoration of the thing lent and 
unimpaired after the time for which it had been 
parted with had expired. 

Tlie “ actio contraria” was that which lay for the 
bailee against the owner ; 

1. If he did not allow him to use the thing 
lent ; 

2. If he had sustained any damage from the 
defect which to the knowledge of the lender existed 
in the thing lent, and made it unfit for the purpose 
of the borrower* ; 

3. To recover the expense of what he had laid 
out on the thing borrowed, as the medicine for a 
slave. 

The bailee was liable for dolus, and culpa lata 
levis, and levissima, “quia in commodati sola utili- 
tas commodatarii versatur.” “Tantum eos casus* 
non pnestet quibus resist! non possit*.” 

In the absence of “ mora” and “ culpa,” and any 
special agreement, he was not liable for accident. 


^ n. 13. 6. 18. § 3. *^Qui sciens 
vftSft vitiosa cotnmodaverit, b 1 ibi in* 
fuBum vinum vel oleum corruptum 
efTuBumTe cat, condeinnandus eo no* 
mine est.'* 


* **ViB major,*’ “vis divina,” ** TIB 
naturalis,” “fatum,” “damnum fa* 
tale.” n. 4. 4. 71 , n. 39. 7 . 14. § 7 , 
n. 19. 3.59. 6. 16. 1. 13.6.5.4. 

* n. 13. 6. 18 pr. 
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DEPOSITUM’. 

The Depositum was a contract of the law of 
nations, specified by a particular designation, honce 
fidei, complete by delivery, according to which a 
moveable thing was delivered to be safely and gratui- 
tously kept to be restored to the person who had 
so deposited it whensoever he required it. 

Gratuitously, because if any thing was paid, it 
was locatio. 

To be kept. This is the difference between the 
depositum and other contracts, as the “mutuum," 
where the property in the thing is transferred. 

The “ commodatum,” where the thing was to be 
used. 

The “pignus*,” where the purpose was the security 
of the creditor. It was fiirtum if the bailee used the 
deposit without permission’. 

It is to be restored to the person depositing, 
whensoever he requires it, because the deposit is 
solely for the benefit of the person making it, and 
continues his property. 

The thing is to be restored in the same condition 
as when it was deposited, otherwise it is not held the 
same. 

It gives rise to two actions, the directa and con- 
traria. 

“Directa,” for the person making the deposit, to 
recover the thing deposited uninjured. 


> n. i6. 3. Cod. 4. 34. n. 11. 1.9. 
1 9. ** Depofoi apod to decern, postea 
permiei tibi uti ; Nerva, Proculus, 
etiam aotequam moveaDtor, condi- 
core, quasi nmtua tibi hsec pome a'unt : 


et est Tenim ut et Marcello videtur : 
animo enim ccppit poesidere." 

* The differeoce ^ith the roamia- 
tuin is pointed out. 11. 16. 3. 1. tr. 

* /nxt, 4. I. § 6. 

Id 
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The “ contraria,” which lies for the bailee against 
the person depositing, to recover what the former had 
expended on the thing deposited. 

The person with whom the thing had been de- 
posited was liable for the “ dolus,” and for the “ lata 
culpa” which was held in the same estimation as the 
“ dolus.” 

But he was not responsible for the " culpa levis,” 
or “levissima,” because the contract was solely for 
the benefit of the person making the deposit; and 
if he selected a negligent person, it was his own 
fault. 

PIGNUS' 

is a contract “juris gentium,” specified by a par- 
ticular name, hones fdei, complete by delivery, ac- 
cording to which a thing is delivered over to a 
creditor, and a right to the thing conferred upon him 
for his security ; that is, when the creditor is satisfied, 
the same thing, uninjured, may be given back to 
the debtor. 

It gives rise to an “actio directa," which lay for 
the debtor against the creditor, to recover the thing 
when the debt was paid. 

“ Contraria,” for the creditor against the debtor, 
to recover the sum he had expended on the thing. 

* n. 10. r. n. 44. 7. 1,6. Cod. a detailed account of the pignus, p. 
8. 14. Cod. 4. 5. 14. See above for no. 
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CHAPTER XL 


VERBAL OBLIGATIONS. 

A CONTBACT was verbal wherein besides consent 
a certain form of words was requisite. 


VERBAL CONTRACTS. 

There were originally three forms of verbal con- 
tracts: — 

1. The dotis dictio, obsolete in the time of Jus- 
tinian, but mentioned in the rules of Ulpian', 
“Dos,” he says, “aut datur, aut dicitur, aut pro- 
mittitur,” It donsisted, according to Cujacius, 
merely in a solemn promise of the “dos” without 
question or answer for the acceptance. 

2. “Promissio operarum a liberto facta et jura- 
mento firmata*,” often mentioned in the Pandects, 
though the form of it is not preserved. These were 
limited to a particular object. 


• m. 6. I. The ‘‘doe ” >'d*b»tnr” 
when it wu eealed up and depoiited 
with the augurs. Suet. Clavd. c. s6. 
“ritudeciescentenadabantur.” "An- 
tiquo, Tcniet cum signatoribus aui* 
pex." Jut. io. 333. " Promittebatur” 


stipulatione. “ Dos Pamphile est decern 
talenta. Accipio.” Andria, 5.4. Plau- 
tus, Trinummut, Act. 5. so. c. 

’ Bruno, Diritto drile, 56. 
n. 38. 1. 3. and 5. 40. n. 34. 

16—2 
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3. The Stipulatio. This comprised every class 
of lawful obligation, “quaruui totidem genera sunt 
quot pcene dixerim rerum contrahendarum*.” 

It is thus defined by Pomponius’ : “Verborum 
conceptio, quibus is qui interrogatur, daturum factu- 
rumve se quod interrogatus est respondent.” It 
might be “pure, in diem, sub conditione*.” 

This was called “stipulatio.” 

Stipulatio was a form of words, according to 
which a person replied to a question by saying that 
he would give a certain thing or do a certain act, e.g. 
Promittis — promitto. 

Spondes — spondeo. 

It mattered not in what language the words were 
uttered if they were understood by both sides. 

Though the form was introduced by the civil law, 
yet as it was used to establish contracts as well 
“juris gentium” as “juris civilis,” the stipulatio was 
said to be “juris gentium.” 

It was made in three ways : 

“ Pure,” i. e. without the addition of any day on 
condition, in which case its effect was immediate, 
unless it was of such a nature that the immediate 
fulfilment of it was impossible — as to build a house, 
“ interdum pura stipulatio ex re ipsd. dilationem 
capita.” “ In diem,” when a day was annexed : if 
conditionally, then the action would not be brought 
on the stipulation till the day had come, e.g. “in- 
sulam ante biennium illo loco sedificari spondes ? 
ante finem biennii stipulatio non committitur’.” 

' IT. 45. I. 5, pr. “pendent ex * Inet. h. t, tit. 15. 
negotio contracto.” * H. 45. I. §3. Ib. 37. | 13. 

’ 45- '■ 5. § I. ’ *24. ib. 
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If the stipulator (the obligee) died before the 
condition happened, his heir could enforce the con- 
tract, which was not the case in a conditional legacy. 

The reason is, ist, that in contracts it was not the 
particular person, but the "res familiaris” of him 
contracting, that was considered. 

2ndly, that the contract was valid from the first 
moment when it was entered into, but its effect was 
suspended by the condition. 

“ In stipulationibus id tempus spectator quo con- 
trahitur.” FI. de v. ob. 78. 

If the condition was negative, as “si in capito- 
lium Mucius non ascenderit, decern dare spondes?” 
it could not be enforced till the death of Mucius, nor 
could the “cautio Muciana,” by which a legacy 
subject to the same condition could be enforced 
during the life of Mucius, apply ; for it was the 
stipulator’s fault that he allowed such a condition to 
be annexed to the contract. 

The stipulatio gave rise to two actions, the “ certi 
condictio,” if the stipulation was definite, the “actio 
ex stipulatu,” if it was not. 

The formula of the “ condictio certi ” was, “ si 
paret dare oportere.” 

The “ incerti stipulatio ” was when any indefinite 
object, such as a horse, was stipulated to be given, 
or any promise indefinite as to value was made; the 
remedy was generally adopted of fixing a certain 
sum as the measure of the value of the promisee’s 
interest. 

“ In ejusmodi stipulationibus quae quanti res est, 
promissionem habent commodius est certam sum- 
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mam comprehendere, quoniam plerumque difBcilis 
probatio est quanti cujusque intersit',” 

More persons than one might be creditors or 
debtors by virtue of the stipulation. 

The Reus stipulandi was the creditor*. 

The Reus promittendi was the debtor. 

Two or more creditors were created, when after 
the interrogation had been put by all, the promisor* re- 
plied, “ Spondee, sive utrique vestrum dare spondee'.” 
Two or more debtors were constituted, when after 
the question had been put, they either answered 
jointly, “Spondemus,” or each replied, “Spondeo.” 
If two or more were thus created creditors, each had 
a right to the entire thing stipulated for ; payment 
to one was therefore payment to all, discharge from 
one was a discharge from all, and any one might 
sue without joining his co-creditors. 

If two or more were in this manner made debt- 
ors, each was liable for the full amount of the obli- 
gation ; consequently payment by one enured to the 
benefit of all. Of two “rei obligandi*,” one might 
bind himself absolutely and the other conditionally, 
“ nec impedimento erit dies aut conditio quo minus 
ab eo qui pure obligatus est, petatur*,” according to 
Tribonian. By the 99 Novel, c. i, Justinian gave 
of two "rei debendi,” the "beneficium divisionis,” 


1 n. 46. 5. II. 

* ** Omnea quorum de re discepta* 
tur.” 

Festua V. reus. II. 45. 2. 1. ** Qui 
alipulatur reus stipulandi dicitur ; 
qui promittit reus promittendi babe- 
tur.'* 

• I have the authority of Polcy for 
this word. 


^ **h. IstAcl^efiUam tuam sponden 
mihi uxorem dare? C. Spondeo.'* Plau- 
tus, Tritium. Act. 5. so. 2. 

® Itut. h. t. 2. Bruno, Diritto R. 
p. 67. 

* *'£x luijusmodi obligationibus et 
stipulantibus solidum singulis debetur, 
et promittentes singuli in solidum tc- 
uentur." Inst. h.t.Tit. 16. IT. 45. 2.2. 
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except in three cases' — if the correus was absent, 
unable to pay, or had renounced that advantage. 

Stipulations were divided into judicial. Praetorian, 
conventional, and common. 

Judicial were those which emanated "ex mero 
officio judicis.” The most important was the “ cautio 
de dolo*.” 

The Praetorian*, or equitable, were those which 
emanated " ex mero officio Praetoris.” Among these 
were, 

1. "Cautio de damno infecto.” 

2. "Cautio de legatis praestandis.” 

3. " -(Edilitiae stipulationes.” 

The .Ediles could oblige security to be given for 
certain things, e. g. they could compel the seller to 
give security that his flock was sound. 

Conventionales*, those “ quae ex conventione utri- 
usque partis concipiuntur.” 

Communes, in which sometimes " Praetor jubet, 
interdum judex,” such as the 

1. Cautio “rem pupilli salvam fore.” 

2. Cautio " de rato habendo,” which the Praetor 
might require from one who acted as the procurator 
of another. 

A stipulatio might be invalid “ipso jure,” on 
account of the thing stipulated for — 


^ This meaniog of the novel is gene* 
rally adopted, but it baa been disputed 
by learned interpreters, who suppose 
it only refers to the text of Papiuian. 
II. ^5. 3. 11. Keos, &c. 

* See also II. 10. 3. 10. Another 
was **cautio de penequendo servo 
qui in fng& est.” Inst. b. t. § i, where 
bee Theopliiltis's Comm^ury. 


’ n. 46. 5. I. XTlpian gives other 
instances, as **jodicatum solvi, rein 
ratam haberi.** 

* ^*Sicuti Pnetorise stipulationes le* 
gem accipiunt de mente Pnetoris qui 
eas proposuit sic in conventionalibus 
stipulationibus oontractui formara con- 
trabentes dant.'* 
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If it did not exist. 

If it was “ extra commercium,” as a free man, a 
res sancta, sacra, religiosa, and the Catoniana regula 
applied to this class of stipulatio, “quod ah initio 
vitiosum est tractu temporis convalescere non potest.” 

If any man stipulated for what was his own, 
“ quia quod nostrum est amplius nostrum fieri non 
potest.” 

If any man stipulated for the act of another, 
“quia nemo prsestat factum alienum;” but this rule 
admitted of great exceptions, and might be evaded. 

It might be invalid on account of the persons who 
contracted. 

If it was between master and slave, or father and 
son unemancipated, “ ob vinculum potestatis.” 

“ Propter defectum corporis neither the deaf nor 
the dumb could enter into one. 

“ Propter defectum animi a “ fiiriosus,” an “ in- 
fans,” a “pupillus infantiae proximus,” came under 
this category. 

The “pupillus pubertati proximus” might contract, 
“ tutore auctore and even “sine auctore” he might 
contract a natural obligation, which would render 
his surety liable, though the pupil himself was under 
no obligation, and could even recover what he had 
paid under it. 

It might be invalid, “ propter defectum voluntatis 
seu consensus,” if there was no “ animus contrahendi,” 
if the stipulator meant one thing, and the person 
promising, another. But if the thing was agreed 
upon, an error as to the qualities or substance of it 
did not destroy the stipulation. 
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If the condition of the stipulation was impos- 
sible or illegal. 

This rule did not apply to wills, in which case the 
condition was disregarded, and the bequest was ab- 
solute. 

Justinian gave the heir the benefit of a stipu- 
lation entered into by the deceased in these words ; 
“Pridie quam moriar,” or “pridie quam morieris 
dare spondes.” 

He also established such a stipulation as “ si 
navis eras ex AsiA venerit, hodie dare spondes,” 
which the old law rejected as preposterous. 

A stipulatio “ cum moriar dare spondes,” or " cum 
morieris,” was valid. 

A stipulatio “ inter absentee,” was invalid. 

A stipulatio might be invalid, “ratione formae,” 
e.g. “si, stipuler Pamphilum tu mihi decern pro- 
mittas,” or “ ratione causae finalis ;” 

If any one stipulated for another. 

In a stipulatio mihi aut Titio dare spondes, the 
words “ aut Titio ” were rejected, and the obligation 
was contracted with me alone. 

The exceptions to this rule were, that the father 
might stipulate for the son, and the master for the 
servant, so might the “tutor” and “curator,” the 
“ furiosi actor,” the “ civitatis procurator,” and others. 

SURETIES'. 

The word Sureties may be used in a wide or a 
contracted sense. 

^ Caius, 3. 1 115, 116. d»rl Bpoud(.-s? Idem fidepromittU ? Idem 

fide tuA (MO jubefl U. 46. 1. 
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In a wide sense It means a mandator, that is, 
a person who orders money to be given to another, 
or a contract to be entered into with another, 
“fide bvlL” 

Constitutor'^, is one who simply promises that he 
will pay a debt due from another man. 

Expromissor, is he who exonerates another from 
an obligation and adopts it himself. 

A surety in the stricter sense of the word is he 
who binds himself by a stipulation for another, not 
subject to novation ; therefore “ fidejussio,” a surety- 
ship, may be defined, a verbal contract entered into 
to fortify the obligation contracted by another not 
subject to novation. 

“Sublat4 principali obligatione fidejussoria au- 
fertur.” 

The “mora debitoris” did not exonerate the 
“ fidejussor,” but it did not increase his liability*. 

A surety’ might be annexed to every obligation 
re, verbis, litteris, or consensu, civil or natural; 
therefore if a “fidejussor” was annexed to a natural 


' n. 13. 5. 8. n. de unius, 31, 
§ult. 

• rei fidejuwori nocere 
inonun rei non augere obllgationem/* 
Ctgac. ad Afric. Lib. vi. p. 967. II. 13. 
4. 8. Consider. IT. 46. i. 68. i- 

* '* Omni obligationi fidejussor ao- 
cedere potest.** Originally neither the 
formula Spondes, Spondee, nor that 
Fide promittis, Fide promitto, could be 
employed for obligations that did not 
con<>ist in dare* nor were they of any 
avail unless to those that were ac- 
cessory to verbal contracts. Caius, 
3. 1 19. But with the increasing wants 
of Roman society it became ri'quisite 


to give a greater latitude to contracts, 
and the insufficiency of the formulie 
hitherto in use led to the fidejussio, by 
means of which the formula of stipu* 
latioo might be guaranteed in the 
Latin or any other idiom not verbal 
only, but real, literal and consensual, 
Praetorian, natural and civil contracts, 
of whatever nature. Caius mentiotis 
on the subject of Sponsores and Fide 
promissores the Apuleian law, 653 
A.O.c. ; tlic Furian law, 659 ; a law 
the name of which has not been rea<l 
on the palimpsest of Gains ; the 
Publilian law ; the Cornelian law, 
673. Caius, 3. lao. 
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obligation, even though the principal debtor could 
not be sued upon it, the surety was liable. 

“Illud commune est in universis qui pro aliis 
obligantur*,’’ says Ulpian, “quod si fuerint in duri- 
orem causam adhibiti omnino non obligari placuit 
eos.” 

The question whether in such a case the fide- 
jussor is liable still “pro parte,” has been, says 
Bruno, fiercely disputed*. 

But there were natural obligations to which no 
surety could be annexed, e. g. to ensure the payment 
of what a prodigal had promised^. 

There could be no surety “ caus4 litis.” 

There might be a surety for an obligation “ex 
delicto ” in a civil suit. 

If there were several sureties, the law of the 
Code and Pandects made each responsible for the 
full amount, and the creditor might choose which of 
them he would sue. 

The surety had three privileges against the 
debtor : — 

I. The “beneficium divisionis,” according to 
which, if there were several sureties, all solvent, 
the creditor was compelled to demand a share of the 
debt from each. This was introduced by Adrian. 

The “beneficium divisionis” was not “ipso jure,” 
but “ ope exceptionis ;” therefore if one of the sureties 
paid the debt without appealing to this privilege, he 


> n. 45. I. 8. 7. 10 and ii. “In 
leviorem canBam acdpi possunt, in do- 
teriorem non poMunt.” Instit. h. t. § 5. 

* C^jaciuB and VinniuB think be 
was not. Kecit. ad lib. 11. rciip. 


Papin, in 1 . 9. II. de usurpationibus. 
HeinecciuB, whom Bruno follows, 
thinks he was. Hoinecdus founds 
himself, IT. 17. i. 33. II. 13- 5. 1. 

^ II. 45. t. 6, 
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could not recover it either from the creditor or his 
co-sureties 

But if the surety* denied his liability, he was 
excluded from the benefit of this privilege. 

2. There was the “ beneficium cedendarum actio- 
num*,” by which the surety sued by the creditor might 
make the surrender of the creditor’s right of action 
Against his co-surety the condition of payment ; after 
payment such a proceeding was of no use. 

3. “Beneficium ordinis,” introduced by the later 
law, according to which the creditor was obliged to 
sue the principal debtor before the surety. 

There were three cases in which this last privilege 
did not apply : — 

1. If the principal debtor was absent. 

2. If the debtor was notoriously insolvent. 

3. If the surety renounced his privilege. 

This privilege could only be employed “ ope ex- 
ceptionis.” 

If the surety paid any thing for the principal 
debtor, he had an action “mandati” to recover his 
debt*. 

If he had become surety in the absence of the 
surety, so that no “mandatum,” tacit or express, 
could have intervened, he had an “actio negotiorum 
gestorum.” 


^ IT. 46. I. 10. § I. **Ita deroum 
inter 6dejussore8 dividitur actio si non 
infitieniur ; nam iofiliantibus auxilium 
divisiooU non est iodulgenduin.** 

* Cod. 8. 41. 3, “ AuthenticA prw- 
sente." 


* IT. 17. I. 6. § 2. ** Si ]>aA8us siia 

aliquem pro me fidejubcre, vel alias 
intervenire^ mandati tenoor; et nisi pro 
invito quia interceaserit aut donandi 
animo aut n^otium gercns erit roan* 
duti actio.*' 
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The omission of the contract “litteris” in the 
enumeration of contracts 0,44. 7. 1. § i as well as in 
the law 2 and 4 of the same chapter of the Pandects 
and in the chapter “de novationibusV’ H. 46. 2. i. § i, 
led many interpreters, among whom are Duarenus, 
Donellus and Wissenbach, to think the contract a 
mere innovation of Justinian’s. But the passage 
cited below from the commentaries of Caius proves 
this to be an error*, and the “nominum obligation” 
referred to in several laws of the Pandects was, as 
Tribonian says*, an obligation “ litteris.” 

J ustinian substituted the contract “ litteris ” for 
the old "contractus chirographarius.” The “con- 
tractus litteris” was where a person delivered to 
another a written statement that he had received 
money from the latter, which he never had received*, 
and allowed two years to elapse without retracting 


I ObligAtiones ex contractu, aut re 
contrahunturaut verbis, autconieusu/* 

* **lUud non interest qualis {mv- 
cesserit obligatio utnim naturalis, an 
civilis, an honoraria, et utrum verbis, 
an re, an consensu.** 

* Aut re contrahitur nbli^atio aut 


verbis aut litteris aut conseosu.** See 
too 44. 72. § 1. and 34. eod. 

* Heineccius, A 11 fig. b.t. II. 15. 
4. 40; 5. 4 <- 17- 

® Intt. h.t. 

* Inti. § UD. h. t. Cod. de non 
num. pec. 14. § i. § 2. 
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the statement; in such a case he could not plead that 
he had never received the money 


* n. 11. 3. 15. § 3 : Sin autem 

cauUo indebite expoeita eue dicatur, 
tunc eum in quem cautio ezpoeita est 
compelli debitum ease ofteudere quod 
in cautionem deduxit, niii ipee spe« 
cialiter qui cautionem expoauit cauaaa 
explanavit pro quibus eandem con- 
tcripeit. Tunc enim stare eum oportet 
suse confessioni nisi evidentissimis 
probationibus in scripUs habitia osten* 
4ere paratus sit sese hsec indebite pro- 
inisisse.** The whole law, notwith- 
standing one passage which I suspect 
to be an interpolation of the detestable 
age of Triboniao (alia simplicitate 


gaudens et desidise deditus) ought to 
be studied carefully. We shall look in 
▼ain in our wilderness of various un* 
digested crutcbets, called Reports, for 
an equally condse and lucid summary 
of the rules which ought to govern 
the practice of courts in admitting the 
contradiction of a written document. 
Our absurd doctrine about deeds care* 
fully transmitted from the barbarians 
of the eighth and ninth centuries was 
unknown to the Roman civilians. See 
too L. 'Generaliter,' 14. Cod. h. t, 
and * lo contractibus/ eod. 
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The contracts in which consent alone was requisite 
are four: — 

I. Emptio venditio, 2. locatio conductio, 3. so- 
cietas, 4. mandatum. 

I. Emptio venditio' is a contract “juris gen- 
tium,” wth a specific name, “ bonse fidei,” established 
by consent alone for the delivery of a certain thing 
in consideration of a certain sum of money. 

The three essential elements of it are, i. the con- 
sent, 2. the thing (merx), 3. the price*. 

The contract was not cancelled by every kind of 
error*. 

If the error* was one as to the quality, and not 
the subject-matter, as if inferior wine was sold in- 
stead of good wine, the contract held. 

If the error was as to the subject-matter, as if 
lead was sold for silver, the contract was void. 

But although the contract in such a case was 
void, the buyer might bring his action “ in id quanti 


> Intt. 3. 13. n. 18. t. Bicher, Jo- 
ruprudmtia, 3. 9. 

* n. 18. I. § 1 : “ Quia non semper 
ooncuirebat ut quum ta haberes quod 
ego deeiderarem invicem ego baberem 
quod tu accipere Telles electa materia 


est . . . . Dec ultra merx utrumque, sed 
alterum preUum vocatur,” &o. 

* As to error, see post. 

* n. 18. I. 14. “Quia in corpora 
dissentimus nulla emptio est,” 

n. de Coot. Empt. 9. 
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interest se deceptum non esse,” or to recover what he 
had paid “ condictione indebiti,” or “ sine caus4.” 

After the price* was agreed upon the contract’ 
was complete, though the thing bargained for was 
not delivered; it was at the risk or for the benefit 
of the buyer. 

The exceptions to this rule were : — 

If there was “dolus*” in a matter essential to the 
contract. 

If the seller consented to take the risk upon 
himself. 

If the thing sold was a genus, e. g. twelve quar- 
ters of wheat, twelve oxen, unless it was sold “per 
aversionem,” in which the risk was that of the buyer. 

The merx or thing sold must be in commercio*. 

Future things might be sold ; and, in the words 
of Pomponius, an expectation : “Aliquando tamen,” 
he says, “ et sine re venditio intelligitur, cum quasi 
alea emitur ; quod fit cum captus piscium vel avium 
vel missilium emitur; emtio enim contrahitur etiam 
si nihil inciderit — quia spei emptio est.” (IT. i8. i. 
39 . § I. and 8 . § i.) 


' Pr. InttU. h. t. 1 . 1. § ult. II. i. 
S. I. § 1. ^'Sinepretio nulla veiidi' 
tio €st, non autem pretium per6cit 
aod couventio perficit aine acriptU ba> 
bitam emtionem.” 

* ^'Nacesaario Bciendutn eat quan* 
do perfecta ait emtio, tunc enim aci* 
emua eujua periculum ait, nam per* 
fect& erotione periculum ad emtorem 
reapiciet ; ut ai id quod ycnierit ap- 
pareat, quid, quale, quantum ait, et 
pretium, et pure yeniit, perfecta eat 
emtio.*’ n. 18. 6 . 8. 

* Ulpian aaya, “Nullam esae emp- 


tionem ai in hoc ipao ut yenderet 
circumecriptua eaaet.*' IT. 4. 3. 7, 

* Omnium rerum quaa quia habere 
vel poaaidere yel peraequi poteat, vea* 
ditio recte fit, quaa yero naturae yel 
gentium jus, yel mores civitatia, com« 
mercio exueruot, eorum nulla yenditio 
eat.” IT. 18. I. 34. I. See the curi* 
oua law n. 10. 7 . 4, which furblda 
the judge to meddle 'Uibria irapro- 
batm lectionis, magicia forte, vel hia 
aimilibua, hiec enim omnia protinua 
corrumpenda aunt." 
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Incorporeal things might be sold, as an inheri- 
tance, but the sale of the inheritance of a living per- 
son was void 

Things could not be sold which “ in rerum naturd 
ante venditionem esse desierint*.” 

“ Res sacrae, sanctse, religiosa?, publicse et univer- 
sitatis,’' could not be sold ; if these were bought by 
one who knew their character, the sale was null; if 
by one who was ignorant of it, the sale was null, but 
an action lay for the buyer, “in id quod interest,” 
against the seller^. 

The contract gave rise to a twofold action : — 

“Actio empti*,” for the buyer against the seller. 

“ Actio venditi,” for the price. 

The “actio empti” belongs to the buyer and his 
heir against the seller and his heir when the price 
has been paid for the delivery of the thing sold, with 
its fruits and accessories, if they can be delivered ; if 
they cannot, for compensation in their stead. 

As to what shall be considered accessories as 
included in the sale of the principal object, there are 
several laws in the Pandects which supply fruitful 


^ The Roman Law, with the morality 
BO long unknown to ours, says tliat 
the roan ‘‘solicitus ilo vivi lucredi* 
tate,** was “improhus.’' IT. iS. 6. 
2. § This was certainly not the 
rule of the Chumh from the days of 
CoDBtantine downwards. Ei qui 
euccesait ... quoniaro adversus Imduob 
mores et jus gentium fe.stinasset, ac- 
tioncs ha*re<litanaa in totum denegan- 
das esse respondi.'* Papinlan, Tl. 39. 
5. 19. § 7 . 

» n. 18. 1. 15. 

* “Qui nescieuB loca sacra vel 
ruligitma vel puUUca pro privatiH com- 


paravit, licet emptio non teneat, ex 
enipto tamen adversus venditorem 
experietur, ut consequatur quod in- 
tersit ejus ne deciperetur.” n. 18. I. 
62. § I. The old words of the law 
were ** venundarc** (venum dare), to put 
to sale, “venundarr* (venum dan), to 
be put to sale, '^mancipare*' for things 
“mancipl.” For these were suhetituieti 
“venire, venderc, distrahere/’ the first 
two relating to sales as well of a 
collective whole (universitas rerum) 
a<i of individual objects, “ distrahere ** 
to the lalUr only. 

•* JI. 19. I. Cod. 94. 

17 
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analogies on this head, e.g. “Qui domum possidebat, 
hortum vicinum sedibus comparavit, ac postea domum 
legavit.” The hortus was included in the bequest 
“si hortum domus causd comparavit, ut amoeniorem 
domum et salubriorem possideret, aditumque in eum 
per domum habuit, et sedium hortus additamentum 
fuit',’’ and “aidibus distractis vel legatis ea esse 
oedium solemus dicere quae quasi pars sedium vel 
propter sedes habentur, quasi puteal*.” 

The “actio venditi” is the action accruing to 
the seller and his heir when the thing has been deli- 
vered, against the buyer and his heir for the price 
agreed upon, with the interest due, and compensation 
for the expense necessary and useful, and the damage 
caused by the conservation of the thing. 

“ Addictio in diem.” This is a modification of the 
contract “empti venditi,” which has a special chapter 
in the Digest*. It may be defined a covenant, that if 
within a given time the seller can find a person who 
will make him a better offer than the original pur- 
chaser the contract shall be rescinded. “Quicquid 
ad utilitatem veuditoris pertinet pro meliore condi- 
tione haberi debet Ulpian takes a subtle distinc- 
tion between the addictio considered as a suspensive 
condition or as resolutory of the contract*. If the 
contract was conditional only, i. e. that the bargain 
should hold unless a better offer came, the buyer was 
not entitled to the “fructus” nor to the benefit of 
the “usucapio".” 


* n. 35. 1. 91. 1 5. 

• n. 19. I. 13. ^31. To 14 and 15 
eod. 11 . 19. 1. 17. lust. 5. 55. §3. § S. 
§ 10. f 56. 


> n. 18. 5. 

‘ n. 18. 5. 5. 

° n. 18. 5. 5. g I and 4. § pr. 
" n. 18. 5 . 4. pr. 18. 6. 8. 
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“Lex Commissoria.” This also is a chapter in 
the Digest'. 

This may be defined a clause added to the emptio 
veuditio, by which if one of the parties to a contract 
failed in executing his share of it, it was to be con- 
sidered as if no such contract had been made. Gene- 
rally speaking, this clause being added for the bene- 
fit of the seller, it was at his option to take or not 
to take advantage of it. If, as usually happened*, 
a particular day was fixed as that before which the 
act was to be done, the debtor was bound to do the 
act, and the maxim “dies interpellit pro homine” 
held good*. 

A clause also might be added by which the 
seller might, on repayment of the price to the 
buyer within a certain time, recover the thing 
sold*. 

The “ actio redhibitoria” was the action which the 
buyer who had been deceived, and his heir, might 
bring against the seller and his heir to restore the 
price of the thing sold and the interest on receiving 
the thing, its produce and accessories*. If the thing 
had been in any degree worsened while in the pos- 
session of the buyer, the damage as estimated by the 
judge ought to be made good to the seller*. If se- 
veral objects were sold together, each contributing 
to the value of the other, a defect in one justified the 
actio redhibitoria^ as to all. 


' IT. i8 3. 

* IT. i8. 3. 1. 18. 3. 3. "Si volet 
venditor oxercebit — non invitus.” 

* n. 18. 3. 4. § 4. and 8 sod. 

‘ n. 19. II. 5. Cod. 4. 54. § 1. 


• n. 01. 1. 1, and 19. §5.and48.§s. 

* n. II. I. 53. 55. § 5. § 6. 

' n. it. I. 13 and IS- § 5- 1 6- 34- 
I 14—38, as one linger of a chorus, a 
hone of a quadriga, &c. 

17 — 2 
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The “ actio quanti minoris,” also called “ sestima- 
toria,” was that by which the buyer who had been 
deceived, and his heir, might recover, against the 
seller and his heir, the difference between the sum 
he had paid for a thing and the real value of the 
thing at the time of the sale'. 

The actions “ redhibitoria” and “quanti mi- 
noris” could not be brought together — nor having 
chosen one*, could the buyer have recourse to the 
other 

Rescission of the sale*. This was called Lsesio. 
The emperors Diocletian and Maximian established 
that where the lo3sio amounted to more than half the 
just price, the contract might be set aside. 

Eviction. Eviction is the loss to the buyer of 
the thing purchased in consequence of a judicial 
decree that it belongs to a third party. The seller, 
though not bound in the strict sense of the word to 
give the buyer the dominium of the thing sold, was 
bound to deliver him full and free possession of it, 
so that he might exercise the rights of ownership 
and obtain a title by prescription. If the buyer was 
legally disturbed in his enjoyment of the “merx,” ho 
had the “evictionis nomine obligationem” against 
the seller, who was bound “ evictionem praestare,” to 
indemnify the buyer for his loss : neither was it ne- 
cessary in this action for the buyer® to prove a total 
loss. To establish his claim the buyer was bound to 
shew. 


> n. 21. I. §2. §6. 17. §20. 48 §5. 
» II. 44. 2. 25. § 1. 

* IVkI. 4. 44. 1 amt 8. n. iS. 5. 

* Jl. 11. 2. 39. 5 2. g 3 - 


* Sive tota res «vincatur Bive para, 
Imliet regreasuin eniptor in vendito- 
mn.” n. ai. a. i. and 13. and 53 pr. 
Hiul 64. § 1. § 3, 
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1st. That the action in which he sustained the 
loss was properly brought 

2ndly. That the sentence was just®. 

Srdly. That it was not collusive, nor the conse- 
quence of his neglect’. 

4thly. That the cause of the eviction was prior 
to the purchase*. 

stilly. That he, the buyer, had given due notice 
of the claim to the seller'. This was “ litem denun- 
ciare,” “auctorem laudare.” 

The buyer might shew, on the other hand. 

That the seller had renounced his right*; 

Had by his own act prevented the buyer from 
giving him notice; 

And that he could not discover the residence of 
the seller. 

As to the time within which the notice should be 
given, any time not too “prope condemnationem” 
was sufficient’. 


Locatio conductio is a “contractus jure gentium. 


* II. 11. ^4. 1. § I. § 

* n. 31 . 2. 6 . § 1. 

^ II. 11. 1. 19. § 1, 'Mta 81 culpA 
vel sponte.’* 

* LftServa, Da^ho Jlomano, 2. 2g^. 

* n. 21. 1. 29. § 2. and 55. f I. and 

5 * 5 . § 4 - § 5 - § 7 - ^ 3 * § >• 

* II. 2t2. 63. pr. and 56. § 5. and 
55. § I. and 56. § 6. 

^ n. If. 1. 19. § 3. There can bo 
no doubt that this doctrine of the 
e^detio came through the canonUte into 
ours» and woa corrupted into the almost 
incredibly immoral and absurd system 
of recoveriea For the English judges 


left out, in their profound indifference 
to truth, all that the Roman jurist had 
inserted against collusion, which lite* 
rally continued till the year 1853, as an 
integral part of EngU'h Law. It was 
originally fraud and falsehood avow- 
edly enforced by courts of justice for 
a political purpose. What wonder if 
the practitioners became demoralized t 
or how could L. C. J. De Grey grave- 
ly Ray in the face of such a system — 
** Fraud vitiates the most solemn 
procee«lingn of a Court of Justice*'? 
Duchc*» f*f Kinj 9 ton$ Otne. 
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nominatus,” perfect by consent alone, by w'hich a 
certain sum is given for the use of a particular 
thing, or the service of a particular person. 

It agrees with the emptio venditio, inasmuch as 
it is bilateral, perfect by consent, and for a settled 
price. If the price was not fixed, there was no 
locatio conductio, but a contractus innominatus, for 
which there lay an “ actio pnescriptis verbis.” 

The locatio conductio differed from the emptio 
venditio, inasmuch as the emptio related to things 
alone — the locatio, to acts as well as things. 

The contract emptio venditio might transfer 
property. 

The contract “locatio” could only transfer the 
use. 

The consideration for the “emptio” could only 
be monies paid. 

That for the “ locatio ” might be for things that 
were consumable. 

The three essential elements of the “ locatio” were 
consent, price, and something hired. 

It gave rise to a double action, “actio locati,” 
and “ actio conducti.” 

The “ locati ” for the person letting to hire for the 
price of what he had hired, or the restoration of the 
thing when the period for which it had been let had 
expired. 

The “actio conducti,” that the person hiring 
might have the full use of the thing hired. 

The “conductor” of any thing to be used paid 
money for the hire of it to the “ locator.” The “ con- 
ductor ” of any thing to be done received it. 
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The “conductor” of a farm •was called “ colonus 
of a house, “ inquilinus of any thing to be done, 
“ redemptor.” 

The “ conductor ” was bound to fulfil all he had 
undertaken to do', and besides, whatever was fairly 
to be inferred from the contract, for it was “bonm 
fidei.” 

The “conductor” was responsible for the “dolus,” 
the “culpa lata,” and “culpa levis,” not for the 
“casus fortuitus,” nor for the “ culpa levissima.” 
There are two principal objects of “ Locatio con- 
ductio.” First, the “Locatio conductio Rerum*.” Se- 
condly, the “ Locatio conductio Operarum’.” It is 
a consensual contract, when, Paulus tells us, it is 
“naturalis,” and “omnium gentium.” 

The essence of the contract on the part of the 
“locator” was to take care “conductor! frui quod 
conduxit licere.” The “locator” was also required 
to replace the “impensae necessarise'” and “utiles,” 
and to answer for “ omnis culpa*.” 

The “conductor” was bound to pay the sum 
agreed upon after the expiration of the stipulated time, 
even if he had derived no benefit from it, unless the 
use of it had been destroyed either through the fault 


1 InUU, 4. 6. 30. bonaa fidei 

judiciis liben potettM permitti vide* 
tur judici, ex bono et equo swtimandi 
quantum actori restitui debeat.’* 

* hiatit. 3. 14. $ a. 

* GaiuB, 3. § 147. 

Quoties autem faciendum aliquid 
datur locatio eat.** IL 19. i. 11. § i. 

* n. 19. «. 55. 1. 61, 

* quia doiia Titiow ignarus 


locaverit, deinde viimmeffluxerit, tene^ 
• bitur in id quod interest, nec ignoran* 
tia ejus erit excuiata; et ita Casaiua 
Bcripsit. Aliter atque ai aaltum paa* 
cuuni locaati in quo hcrba mala naace* 
batur; hie enira ai pocora vel demortua 
sunt, vel etiam deteriora facta, quod 
interest quHMiabitur, ai aciati, si igno* 
raati pecuniam non petea.'* II. 19. 2. 
19. I. 
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of the locator, or an extraordinary (“extra consiie- 
tudinem'”) misfortune; “vis cui resisti non potest,” 
“vis major.” Under this last, inva.sions of enemies, 
loss by fire, wanton injury inflicted by a passing 
army, and plunder by bands of robbers, were in- 
cluded. The loss must be considerable*, and if 
several years were included in the contract, the gain 
of one year might be set off against the lo.ss of an- 
other*. In all these cases, the conductor might claim 
not entire immunity, but “remissionera pro rata*.” 
At the expiration of the term the “conductor” was 
bound to restore the thing in tlie state to which 
reasonable use would bring it, and to make compen- 
sation for injury occasioned by a “culpa.” In the 
absence of any stipulation to the contrary, the con- 
ductor might sublet what he had hired. If nothing 
was said at the expiration of a term', the law implies 
the assent of the hirer to the continuance of the ori- 
ginal contract. How long the “relocatio tacita” 
was to last is a much disputed question*. 

In the “locatio conductio operarum” it was a 
rule that where a work was to be undertaken, as a 
whole, by the conductor, i.e. where he contracted for 


' IT. 19. 1. 15. 2 . 15. 6. "Si ex- 
ercitui pneterleoa per lasciviam ali- 
quid abtitulerit.’* 

* " Vis major non debit conduotori 
damnosa csac si plus quam tolerabile 
e^t, ut si caasi fucrint fructus; alio> 
quin niodicutn damnuiu a‘<iuo animo 
ferre dcbet mdonus/' 

a Ib. 15. 2 . 

* Ib. 15. 7. 

* " Qui ad centum tempus conducit, 
fiiiito quoque tempore colunus est: in- 
to'ligitur enixn doiuinus quum patitur 


oolonum in fuudo (*3se, ox integro lo- 
cate, et hujusmodi contractus netpie 
verba, neque scripturam utique con- 
siderant, sed nudo consensu conval- 
esctint ; et Ideo si dominus finire ccoperit 
vel d<?c4«serit, 6ori non posse Marcellas 
ait ut locatio redinU>gretur, et est boc 
verum.’' IT. 14, b. t. 

I. 13. ir. "Hooenim ipso, quod 
tacuerunt, consensisse videntur.*' 

See GlUck, 17, p. 378. 

• "Si tale opus fuit ut probari de- 
beret.** Eod. 
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the entire execution at a fixed price, everything was 
at his risk until the “ arbitrium’” was pronounced’, 
unless the work deserving the “approbatio” was 
destroyed by a “ vis major’,” when the loss fell upon 
the “ locator.” So if a work was to be performed of a 
certain measure, until the admeasurement was made 
it was at the risk of the “ conductor,” supposing that 
in either of these cases any delay in obtaining the ad- 
measurement, or the “ arbitrium,” could be ascribed 
to the fault of the “ locator.” 

The conductor* was at all times responsible for 
dolus, and, until the arbitrium, for culpa’. 


END OF THE “LOCATIO CONDUCTIO*.” 

The “locatio conductio” came to an end when 
the hired object ceased to be; or when the time of 
hiring had expired; though after that it might be 
continued by a tacit understanding on both sides; 
by the exercise of a right, specially vested in either 
party, to put an end to the contract in a certain 
event, e.g. delay in payment of the hire, abuse of 


* The arbitrium domini** was the 

arbitrium boni viri.’* II. 19. 1. 54. 

* n. 19. 36. **OpU8 quod aver* 

sione locatum eet, donee approbetur 
conductorit periculum est.** 

* Si priuaquam locatori opus pro* • 
baretur vi aliquA consumtuin est, de* 
trimenturo ad locatorero ita pertinet 
si tale opus fuit ut probari deberet.'* 
III. 37. 

^ ** Inita approbatio dolo conduc- 
tons facta.” IT. 19. 1. 14. 

* ”Qui oolumnam transportandam 
Cimduaitf si ea dam tollitar aut porta* 


tur aut re{>oiiitur fracta sit, ita ad 
poriculum pneetat si tjua ipsius eorum* 
que quorum operA uteretur culpA acci* 
derit; culpa autem abest si omnia 
facta sunt qum diligentissimus quis* 
que observaturus fulsset.” £od. 35. 

§7. 

• n. 19. 2. 9. § I ; la ; 13. § II ; 

54- S I; 56: '9- ’5- § 17; 

60. 

n. 39. 7 . 57. § I ; s8; 33. “In* 
quilino non datur damn! infecti actio, 
quia possit ex conduoto agere si do- 
minus euni m’grare proliiberet.” 
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the thing hired, &c. ; by the obstruction oflfered by 
the locator to the use of the thing hired; by circum- 
stances that hindered the use of it; or by a well- 
grounded fear of danger that would come from the 
further use of the thing. 

These circumstances might rescind, but did not 
destroy, the effect of the contract while it lasted. 

The dolus put an end to the contract and all its 
consequences*. 

The sale of the thing hired by the locator did 
not terminate the contract. 

Closely resembling the “ locatio conductio,” and 
therefore placed under the same head by J ustinian, 
was the contract called “ emphyteusis.” 

Emphyteusis* was a contract of the civil law, 
by which immoveable property was consigned to a 
man for ever on this condition, that so long os 
he paid a certain sum for its enjoyment it should 
not be taken from him. 

For some time it was disputed whether the 
contract was not rather venditio, inasmuch as it 
was for ever, than locatio, which gives a transient 
right*. 

The Emperor Zeno created, however, a special 
contract, and gave it the special name “emphyteusis.” 

If the thing lost part of its value, the loss fell 
on the “ emphyteuticarius ;” if it lost all its value, 
on the owner ; whereas in the contract of locatio. 


’ n. II). j. § 23 ; 6o. § 4 . 

* See above m to emphyteusis, p. 
I47. Cod. de jure empliyt. 1 . i. The 
word was not introduced till the lower 
empire. Caioa, 3. § 145, from which 


text that of Justinian is taken, speaks 
of the *'ager vectigalis.*’ 

’ In most cases, hence ‘‘jus per- 
|)etuarium,** “ conductores perpetua- 
rii." But see Cod. 6. 3. 3. 
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rent was excused on account of sterility and other 
accidents. The reason of the difference was, that 
the money paid by the colonus was a compensation 
for the use and profit ; whereas the money paid 
by the emphyteuticarius was a recognition of owner- 
ship. 

The third consensual contract was “societas.” 
This was a contract "juris gentium, nominatus, bouse 
fidei,” perfected by consent, contracted between two 
or more for sharing gain and loss in a lawful pursuit 
or avocation. 

Lucrum was what remained after deducting the 
expenses; damnum, what -vras wanting. 

Societas differed from communio, because it was 
made by consent, whereas communio was the result 
of accident, between co-heirs or joint legatees. 

Societas might be "universal” or "particular.” 
Universal, which included every thing, even without 
delivering the property of each partner vested in his 
associate. " Quum specialiter omnium bonorum so- 
cietas coita est, tunc et haereditas et legatum et quod 
donatum est, et quaqufl rations acquisitum, commu- 
nioni acquiretur'.” Particular was that which did 
not include all the property, but was instituted for 
a particular purpose, such as the purchase of oil, 
wine, Ac. 

In the absence of any special agreement the share 
of each socius was equal. 

The opinion of Sulpicius was adopted by the 

’ n. 17, 1. S 3. So the doB, ib. 65. S 16. 66 ib. ; itill enough was to be left 
to bear “onen matrimonU.” 
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Roman Law, holding against the opinion of Quintus 
Mucius, that an agreement for a societas according 
to which one partner gave money, and the other 
labour only, was valid. 

The societas gave rise to an action “ pro socio,” 
on behalf of any “ socius,” not to an “ actio con- 
traria,” each “ socius” being a “dominus.” 

The “socius” was responsible for the “dolus,” 
the “culpa,” “lata” and “levis,” but not the “culpa 
levissima.” 

The “societas” might bo dissolved several 
ways : — 

By the death of the “socius.” 

When the object for which it had been entered 
into was accomphshed, or the time had come to an 
end. 

By the confiscation of the property of one “so- 
cius” to the “fiscus,” in which case the “socius” 
was held to be dead for the purposes of the 
“ societas.” 

By the “cessio bonorum” of one “socius.” 

By the “renuntiatio” of one “socius.” This was 
peculiar to this contract; the general rule being 
that a perfect contract could not be abandoned. 
But the “socius” could not renounce in such a 
way, or at such a time, as to procure for himself an 
unfair advantage, e. g. when he had just succeeded 
to an inheritance; if he renounced “dolo malo;” he 
set free his colleagues, but was bound himself, and 
became “damni particcps,” “lucri expers.” 


Digitized by Google 



CONSENSUAL CONTRACTS. 


269 


XIII.] 


The fourth species of the contracts completed by 
consent iS “ mandatum.” 

The “mandatum” is a “contract nominatus,” 
perfected by consent, “ home fidei,” by which a spe- 
cial commission is given by one man and accepted by 
another to be transacted gratuitously. 

It may be established in several w’ays: — 

1. For the benefit of the person giving the 
“ mandatum” only ; as if I give you the “mandatum” 
to buy me an estate. 

2. For the sake of the “ mandatarius” only, 
which is mere advice, and for which, unless fraudu- 
lently given, the “mandans” is not responsible. 

3. For the sake both of “mandans” and “man- 
datarius;” as if I give you a “mandatum” to lend 
money at interest to my “ procurator.” 

4. For the benefit of the “mandans” and an 
“extraneus.” 

5. For the sake of the “mandatarius'” and 
another: “Veluti si tibi mandemut Titio sub usuris 
credas.” 

It gave rise to a double action, “directa” and 
“ contraria.” 

“ Directa,” for the “ mandans” against the “ pro- 
curator.” 

“Contraria,” for the “procurator” against the 
“mandans,” to recover the expense incurred by the 
procurator in fulfilling the “ mandatum.” The 
“mandatarius” must not exceed the limits of the 
“ mandatum ;” e. g. if a man is commissioned to buy 
an estate at a certain price, and he buys it for a larger 
> n. 17. 1. 1. 
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sum, he can only recover the amount to which he was 
limited. 

In this contract, contrary to the usual rule, the 
procurator was responsible for the dolus, and every, 
even the levissima culpa, and w'as only exonerated 
from the casus fortuitus. 

The mandatum might be terminated in three 
ways : — 

1. By the revocation of the mandatum, re in- 
tegrd. 

If it was recalled, " re non integrfi.,” the manda- 
tum was at an end, but the mandatarius might re- 
cover the expense he had incurred. 

2. The mandatum was terminated by the death 
of the mandans, or of the mandatarius 

By the death of the mandans, because the will 
that gave authority was at an end ; but if the man- 
datarius in ignorance of the death executed the com- 
mission, he might bring an action “ex mquo et bono” 
against the heir. 

3. The mandatum was terminated by the death 
of the mandatarius, because the mandans relied in his 
choice on the qualities of a particular person. 

As the contract was brought to an end by the 
revocation of the mandans, so was it by the renun- 
ciation “ re integra” of the mandatarius. ' But if the 
“res” was no longer “integra,” the mandatarius, un- 
less prevented by ill health or inevitable accident, 
was bound to finish W’hat he had begun. 

^ IT. 17. I. 76 . ''Maodatum sol- impletum est, competere actionem uti- 
Titur morte, si tames per igsorantiam litatis causft dicitur.” 
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QUASI CONTKACrrUS. 

The “quasi contractus” is a transaction carried 
on by a tacit agreement between the parties, and 
without any express consent or agreement, and 
which gives rise to an obligation strictly analogous 
to that resulting from a contract. 

There are five special “quasi contractus,” the 
“negotiorum gestio,” the “tutelm vel curse adminis- 
tratio,” the “rei communio,” the “ hsereditatis acqui- 
sitio,” and the “ indebiti solutio.” 

The “negotiorum gestio” is the voluntary ma- 
nagement of another man’s business without his 
mandatum. 

It gives rise to two actions, the “directa” and 
“ contraria.” 

The “directa,” for the dominus against the “nego- 
tiorum gestor,” to give an account of \yhat he has 
done. 

The “ contraria,” for the negotiorum gestor 
against the dominus, to repay the sums he has laid 
out for the benefit of the latter in the administration 
of his afiairs. 

The “negotiorum gestor” was bound to give “ex- 
actissima diligentia.” 

The “ administrate tutelse” was a “quasi con- 
tractus.” 
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It gave ri.se to an “actio directa” for the “pu- 
pillus,” when the tutela had expired, against his 
“ tutor,” in which the tutor was responsible for the 
levis, not for the levissima culpa; it being suflScient 
that he should apply the vigilance of a diligens pater- 
familias to the affairs of his pupillus. 

The tutor was not only responsible for the loss 
incurred by his maladministration, but for the gain 
not acquired and that might have been won. 

The “actio contraria” lay for the “tutor” against 
the “pupillus,” to recover the sum spent by the 
“tutor” in the administration of his affairs. 

The Code laid it down that all the goods of the 
tutor were ipso jure hypothecated to the pupillus. 
So were the goods of the step-father' who married 
the mother of the pupillus, until he had given his 
accounts of the “tutela.” 

The “rei communio,” as if the same thing had 
been bequeathed to two persons, was a quasi con- 
tractus, and gave rise to an action; if, for instance, 
one of the two had laid out money on the thing, or 
had received the profit of it. 

If it was a particular thing, it gave rise to the 
action “communi dividundo;” if it was the “commu- 
nio hgereditatis,” to the “actio familia; erciscundae\” 

The “consortes” in such a case were bound to 
employ the same diligence they used in their own 
affairs, and no more, “quia eos res non consensus 
socios facit.” 

The hiereditatis acquisitio w’as a “quasi con- 

* L. unic/l I Cod. dc Rei uxoris tiitel® officio fungi possit. 
ariione. L. 20- Ctnl. qunndo inulicr ^ 11 . Familiic erciscundte, 25. 
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tractus,” because by accepting tlie inheritance the 
ha;res obliged himself to pay the legatees. 

The legatees therefore had an action against the 
heir “quasi contractus.” This was “in personam,” 
but the legatee, if a “certum corpus” had been be- 
queathed to him, had also an action against any 
possessor for the thing “ in rein.” 

The “actio hypothecaria” also lay against any 
possessor of the things belonging to the inheritance. 

The “indebiti solutio” was also a “quasi con- 
tractus” if it happened from ignorance of fact, not of 
law. 

Whether money paid “per errorem juris” could 
be recovered has been matter of much dispute. 

The man who, pretending to be a creditor, re- 
ceived what was not due to him, committed a “fur- 
tuin,” and was liable “ actione furti.” 

DE EESCINDENDA VEXDITIONE'. 

A sale might bo set aside for the reasons just 
stated, for causes which gave rise to the “ actio redhi- 
bitoria,” for want of free consent, and for excessive 
injury to one of the parties. What should amount 
to this “immodica laesio”was left to the arbitrium of 
the judge*, till by a rescript’ of Diocletian and Maxi- 
ininian the injury was fixed as what must amount 
to one half of the price, leaving it however at the 

* n. i8. 5. Cod. 4. 44. Merlin, **Si Ntrvw arbitrium ita pravum est 
R 4 pfrtoirt Lesion. Cod. Knp. 1674 — ut mauifeHta iniquitan ejua appaivat 
16S5. Pothier, Con/rat de VenUt corrigi potest per judicium bon® fidei.'* 

33<* ^ <^'od. 4. 44* § ’• § 8. 

* n. 23. 3. 12. 17. 2. 79. ifi. 3. 2. 

18 
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choice of the buyer to pay the remainder of the sum, 
and keep his purchase'. 


ACTIO PRO SOCIO*. 

The “socius” was bound to exercise the same 
“ diligentia” in the affairs of the society that he did 
in his own : he was liable to pay interest on money 
belonging to the partnership that he had employed 
for his own purposes. The share of loss arising from 
the insolvency of one socius was to be equally divided 
among his partners. No partner could claim a share 
in the illicit gains of another*. But he might call 
on the partnership to share the loss of an unjust 
sentence. In a “societas omnium bonorum” the 
partner was bound to fling the damages he had re- 
covered in an action, “ob injuriam sibi factam vel 
lege Aquilia,” into the common stock \ 

The socictas was ended by the expressed dissent 
of any one of its members, but that dissent must 
not be expressed under circumstances leading to the 
inference of bad faith. For instance, in a “societas 
omnium bonorum” a socius could not extricate him- 
self from its obligations by renouncing it the moment 


^ Tlie doctrine, Iiowever, muBt be 
taken in conjunction with the rules, — 
**Nemo videtur fraudare «his qui 
Binunt ct conwntiunt,” and quod 
quia ex cul)>& Ruft damnum sentit non 
intelligitur damnum scntire." II. de 
reg. princ. 

The French have fixed it at nine- 
twelfths. Locr^, Vol. XIV. p. 173: 
**Ce Berait done ovidemmeut auto- 
riscr le dol et la fraude que de refuser 
Taction rescisoire dans lea com d'unc 
lesion auwi considerable quo celle qui 


est (^nonc^e dans le projet dc loi/* &c. ; 
f . r. nine-twelfths. This appears too 
often the eirect, and sometimes almost 
the purpose of the law. 

’ 55- § * 7 - S * 8 . h. t. 

* “ Pnevaluit enim culps nomine 
teneri eum (ac. Bocium), culpa autem 
non ad exactisairoum diligentiam diri- 
gendn est; sufficit enim talem diiigcu- 
tiam in rebus coromuuibuR adhibere 
aocium qualem suia rebus adhibere 
Bolet.” 

* 16. h. t. 
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an inheritance had fallen to him. The effect of such 
conduct was “a se quidem liberate socios sues, se 
autem ab illis non liberate'.” 

The effect of the renunciation of one was tor 
break up the partnership. If the remaining part- 
ners chose to continue in partnership, it was a new 
one into which they entered*. 

In the case of an absent partner the renuncia- 
tion did not operate to his loss till the intelligence 
reached him; it might to his advantage, as all he 
gained in the interval was his own, while the re- 
nouncing partner was found to take his share of loss ; 
and if the renouncing partner met with any loss, it 
fell exclusively upon himself®. 

A “pactum ne abeatur a societate*” was not 
binding, neither did an agreement “ ne intra certum 
tempus abeatur” confer any advantage on the part- 
ner who would insist upon it. 

Besides this termination of a partnership by the 
will of one of the members®, it might without their 
will be terminated by the death, the “maxima or 
media capitis diminutio” of a member, by the de- 
struction or change of character in the subject- 
matter of the partnership, or by action when the 
“causa societatis” was altered by a “ stipulatio,” or 
a judicial sentence. 

A partnership could not be made binding on the 
heir of a partner, it being a maxim, “societatem 
non posse ultra mortem porrigi®.” The farmership of 

* n. 17. 7. 65. § 3. ‘ 17. j. 14. 16. 

’ Inst. 3. ’ 68. § 10. 65. li. t. 

’ n. (7. 5. 17. g I. • 65. § 9. h. t. 

18—2 
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the taxes was, according to the genius of the fiscal 
rules under the empire, an exception to the rule'. 
But in ordinary partnership the heir was bound 
to go through with what the deceased had begun, 
and was responsible for “dolus*” and “culpa lata.” 
When the term agreed upon was ended*, the part- 
nership expired. 


COMMUNI DIVIDUNDO'. 


The “.societas” gave rise to a reciprocal obliga- 
tion among the partners, the object of which was 
the division of the partnership property, the contri- 
bution to it of whatever might be due from, and the 
compensation which might be due to, any of the 
partners. All this was accomplished by the “ actio 
communi dividundo,” which lasted so long as the 
communio. After that had ceased the “ priestationes 
personales” might be enforced by an “ utilis actio.” 
This action extended to all cases where, whether 
by virtue of partnership or not, several persons had 
a property in a common object*. 


‘ 59- 63- § 8. h. t. 

* ftocii quamvis socius non 
G8t tamen oa quse per dcfuoctum iii- 
clioata sunt explicare debet." 40. h. t. 

* **Quod Bi tempua fiuitum est li* 
berum est recedere, quia sine dole 
malo id fiat." 65. g 6. h. t. 

“ Sorietas coin potest vel in per 


petuam, id est dum vivuut, vel ad 
tenipus, vol cx tempore, vel sub con- 
ditione." I. pr. h. t, 

* n. 10. 3. II. ro. 3. § 3. Inst, de 
Of. Judins, 4. 17. § 5, II. 43. iS. I. 
§ 8. n. 10. 3 . 36. 

IT. 10. 3. 6. § r ; ri; 14. § i. 

* H. 10. 3. a. 
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ACTIO FINIUM REGUNDORUM'. 

When disputes arose between the possessors of 
“ priedia rustica” as to the boundaries of their pro- 
perty, they were settled by the “ actio finium regun- 
dorum,” which either fixed the precise limits; or, if 
that could not be done’, divided the land in dispute, 
which was looked upon as common property among 
the litigants. Hence the aflUnity of this action to 
that which we have just considered’; it is, as has 
been already stated, the peculiarity of the “finium 
regundorum,” the “ familise erciscundse,” and the 
“communi dividundo,” that each person stood in the 
light of plaintiflF and defendant at the same time. 


DE CONDICTIONE CAUSA DATA CAUSA NON 
SECUTA‘. 

In a general sense “condictiones” meant any 
personal actions. In a special sense the denomina- 
tion was applied to extraordinary remedies, resting 
for their basis, not on any civil transaction, so much 
as on a principle of natural equity recognized by the 
Civil Law. Hence they are said to be “juris gen- 
tium.” Tliey may be deduced from the natural 
principle of justice, so repeatedly laid down in the 
Pandects, that no one should gain an unjust profit 


' Law of the TweWe Tables. Cic. 

de JjtQ, I. i8. 

n. lo. I. ** Finium regundorum 
actio in personam est licet pro vmdi> 
caiione rei est.’* i. h. t. 

* II. lo. I. 1. ? I ; or assigned 


entirely new limits, *'si per aliam 
r^ionem fines dirigere judex velit 
potest hoc facere.** Inst. 4. 17. 6. 

* 10. h. t. 

< n. 13 . 6 . Cod. 4.5. 
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by another’s loss’. The texts quoted in the note are 
the landmarks of this jurisprudence*. “Hsec con- 
dictio,” says Papinian, “ ex bono et lequo introducta 
quod alterius apud alterum sine causil deprehenditur 
revocare consuevit.” 

The “condictio caiusA datil causil non secutil” was 
a personal action, by which a person could recover 
that which he had given for a lawful, expressed, and 
future object, if that object was not accomplished, 
with its fruits and consequences, “ cum omni caus 4 .” 

To maintain this action it was necessary, 

1st, that something should have been substan- 
tially parted with by the plaintiff* ; 

2dly, that it should be given for an object*; 

3dly, that the purpose should be stated in express 
terms, or implied from the nature of the transac- 
tion ; 

4thly, that the cause should be lawful and pos- 
sible'; 


> n. 44. 7.5. § 3. Gaius, 3.91. § r. 
Instit. 3. 14, I ; 3. 17. 6 . 

II. h. t. 3. “ Indehituin,'* &c. 

64, Si quod,” &o. 

65. **Indebitum est non 

tantum,” &c. 
33.3. '‘Quihominero,”&c 
** Ad quod taxi ubiquo in deci- 
nonibus respexerunt.” Boehmer, p. 

an- 
il. II. I. 3. ** Propius est ut ob- 
ligari te existimcm non quia pecu* 
niam tibi credidi, Ac. ...sed quia pe- 
cunia mca ad te porvcnit, earn mihi a 
te reddi bonum et squum est.” 

• 13 . 6. 1. 14, 1. 15, !, 66, 1. 6j, 4. 
Quod ob rem datur ex bono et tequo 
habet repetitionem veluti ii dem tibi 


ut idiquid facias nec feceris.” See par- 
ticularly IT. 13 . 4. 3. § 7, where Cel- 
SUB, **naturali lequitate motus,” allows 
money to be recovered, and II. 12. 4. 
5 * § 3. 

3 “ SubeUntially.” 

n. 13 . 4. § 10. ** Nihil interest 

utrum ex numeratione pecunia ad earn 
sine causA an per acceptilationeni per- 
venerit.” Ib. 9, 

* n. 13 , 6. 53. “ Dainus aut ob 

causam aut ob rem, ob catisam prse- 

teritam ut etiam si falsa sit causa 

repetitio yus pecunisB non sit. Ob 
rem vero ut aliquid sequatur quo non 
sequente repetitio competit.” 

® n. 13. 5. 8. 
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stilly, that the expected result should not have 
followed either through the delay or fault of the re- 
ceiver, or through a change of purpose on the part 
of the giver before any damage had accrued to the 
receiver’. 

If the event was frustrated by the fault of the 
giver, there was no “ repetitio.” 

If the event was frustrated by accident, as if the 
slave whom you had received money to enfranchise 
died before the time had expired within which he 
was to be manumitted, the money given could not 
be recovered*. On this principle the cases are de- 
cided, cited n. 12. 4. 5. § 3, 4. 


CONDICTIO OB TURPEM CAUSAM. 


The “condictio ob turpem causam” was a per- 
sonal action by which that which had been given 
for a reason disgraceful to the receiver alone, might 
be recovered by the giver. 

1. The cause of giving must be disgraceful, it 
must be “ex turjii causd.” “Turpis causa*” is de- 
fined in the quotation below from Ulpian. 

2. The turpitude must be that of the receiver 
only who was bound to restore unjust profit; and as 


' n. n. 4. 5. pr. *'Si pecuniam 
acceperis ut Capaam eaa, etc. Cum 
liceat pcenitero ei qui detlit, procul 
dubio re}«tetur id quod datum eat, 
niai forte tu& interait non accepiaae te 
banc pecuniam.’' 

* II. 12. 4. 3. § 3. 

11. 4. 5. pr. § 2. § 3. 

12. 6. 64. § 3. “ Ei qui in- 

debitum repetit et fructua et partua 


reatitui dcbcut deducts impcnaA.'* 

* n. 50. 16. 41. Probra qusadam 
natur&turpla sunt quaedam civiliter et 
quasi more civitatis, ut puta furtum 
adulterium natur& turpe est, enimvero 
tutelar damnati hoc non naturA turpe 
cat, sed more civltatis.” Tacitus, .4nn. 
2. 85: **More apud vetores rocepto 
qui satis pcenarum adversum impudi- 
cas in ipsA profeasiooo flagitii.” 
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the liability wa.s founded on natural equity, it ex- 
tended to the heir. 

Nor was the accomplishment of the object for 
which the money had been given any defence, as 
appears from this passage'; “Si vestimenta utenda 
tibi commodavero, deinde pretium ut reciperem de- 
dissem, condictione me recte acturum responsum est, 
quamvis enim propter rem datum sit et causa secuta 
sit tamen turpiter datum est.” 

If there was turpitude on both sides, what was 
given could not be recovered. 

“Ubi et dantis et accipientis turpitude versatur 
non posse repeti dicimus’.” 

So money given to a woman for immorality could 
not be recovered^. Sometimes the money so given 
w^as forfeited to the state 

The “condictio” for what was given for a reason 
not consistent with justice was sometimes called 
“ condictio sine caus4.” So the rubric of the Code 
is, “de condict. ex leg. et sine causa vel injusta 
causfl,.” 

In a strict sense the “condictio ob injustam 
causam” was to recover what had been given, for a 
reason clashing with the rules of natural equity, 
recognized by Roman jurisprudence, though in con- 
formity with the strict letter of the law. Acts 
“contra jus” and acts “contra bonos mores” are 
sometimes opjxxsed to each other*. 


> n. 13 . 5. 9. pr. 

^ H. 13 . 5. 3 and 8. 

* “Quod meretrici datur rejicti non 
jtoiest lit Labeo ot MarcelluH scrilmnt, 
»e<l novH ratione, non eil quod utri- 
usque turpitudo versatur sod solius 


dantis, illani cuim turpiter facere quod 
nit mcretrix, non turpiter accipere cum 
sit meretrix.” 

* II. 34. I. 38. 

^ II. 30. 1 13 . § 3, and the noUc law 
of Papinian. 
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DE CONDICTIONE INDEBITI. 

The ■“cdndictio indebiti” is a personal action 
arising from an obligation of natural equity, in which 
money not due, paid by mistake, is claimed as if it 
had been a loan. 

This arises from natural equity’; it is numbered 
among the “quasi contractus” in the Institutes*. Not 
only therefore may the person who has paid the 
money employ this remedy, but he who is injured 
by such payment may have recourse to it’, and 
might recover all that the receiver had gained. 
“Scilicet quod bonse fidei possessor in quantum locu- 
pletior factus est tenetur*.” 

A debt due by the law of nature, if paid though 
by mistake, could not be recovered. “’Si quod 
dominus servo debuit manumisso solvit, quamvis 
existimans se ei aliqud, actione teneri, tamen repetere 
non potest quia naturale agnovit debitum.” So 
money® paid “pietatis causA,” could not be reco- 
vered. “Mulicr, si in eA opinions sit ut credat se 
pro dote obligatam quicquid dotis nomine dederit, 
non repetit, sublatA enim falsA opinions relinquitur 
pietatis causa ex quA solutum repeti non potest.” 


n. 58. 7. 15. 

II. 47. 10. 15. § 2. § 5. § 6. 

1 ** Nam hoc Datur&axjuum eat ne- 
minem cum alterius damno fieri locu* 
pletioreiD.” n, 13 . 6 . 14. ** Inde- 

biti Boluti condictio naturalis est.” 
lb. 15. *'Haec condictio ex squo et 
bono introducta quod alteriuB apud 
alterum sine cauaft deprehenditur re- 
Vf>care consucvit.’* H, i?. 6 , 66 . 


* 1. do oblig. quce quasi ex contr. 

I 6. 

* II. 13 . 6. 3. § I, "Si quid ex 
testamento solutum sit quod j>oatea 
falsum, vel iiiofiiciosiun, yel ruptum 
apparuerit, rei>etetur/* etc. 

‘ ib. 3. ib. 65. § 3. 

° n. ij. 6. 64. II. n, 6. j 6 pr. 

* II. 15 . 6 . 35. § 5. 
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What was intended as a pure gift could not be 
recovered*. Thus there was no “ condictio” for money 
given in consideration for past services, even though 
such services had not been rendered. “‘Damns ob 
causam aut ob rein ; ob causam prreteritam veluti cum 
ideo do quod aliquid a te consecutus sum, vel quia 
aliquid a te factum est, ut etiamsi falsa causa est, 
repetitio ejus pecuniae non sit.” So if a debtor pri- 
vileged as to amount, e. g. the husband liable only 
to the extent of his means, or as to time, as a debtor 
not bound to pay before a certain time, chose to 
waive his privilege, the sum paid could not be reco- 
vered*. 

But if the transaction was one reprobated by the 
Law (as in the instance of a ward paying money 
due on a stipulation without the sanction of his 
gu<ardian), the rule did not hold, and the money 
might be recovered ^ 

If the law gave a perpetual defence, for the sake 
of protecting the class to which a person who had 
paid money belonged, money paid by mistake under 
such circumstances might be recovered: but if the 
defence was given from detestation of the creditor, 
“in odium ejus cui debetur,” as the “senatus con- 
sultum Macedonianum*,” money paid by the father 
in such a case, notwithstanding the defence provided 
by the law, could not be recovered. 


' Cujus per errorem rlati repetitio 
eAt, ejus coiisulto dati repetitio est." 

n. 50. 17. 53. 

^ IT. IJ. 6. 53. 

* n. II. 6. 9 and ii. 

* n. n. 6. 40 and 41 . II. 16. 1. 8. § 3. 


® “Si quidem ejus causA excop- 
tio datur cum quo agitur solutum 

rcpetcro potest ubi vero in odium 

ejus cui debetur exceptio datur per- 
peraiD solutum non ropetitur." II. 11. 
6. 40. 
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The rule was that where a person who might 
avail himself of a perpetual exception', paid money- 
in ignorance of such an exception, he might recover 
it; but when being aware of such a defence he chose 
to waive it, he could not recover what he had deli- 
berately paid. 

What w'as given in consequence of a reason 
recognized by the law could not be recovered*; for 
instance, money paid in obedience to a legal sen- 
tence, as a compromise, &c. 

The burden of proving that the money paid was 
not due, rested upon the person asserting that it was 
not due, “Qui enim solvit, nunquam ita resupinus 
est ut facile suas pecunias jactet,” unless the defend- 
ant denied that he had received the money, in which 
case, when that fact was proved, the burden of 
proving that the money was so paid, was duly shifted 
upon him, and it became his task to exonerate him- 
self from the presumption raised against him, by the 
denial of the truth : “ Per etenim absurdum est 
eum qui ab initio negavit pecuniam suscepisse, post- 
quam fuerit convictus earn accepisse, probationem 
non debiti ab adversario exigere*.” 


* IT. !2. 6. i6. §3. “ Indebitum 
autem solatum accipiroaa non solum 
St omnino non debestur sod et 01 per 
aliquam exceptionem perpetaain peti 
non potent, quare hoc quoque repeti 
poterit nisi scicns se tutum cxcep- 
iione soiverit.*' II. 6. 44. 

* n. 4a. I. 56. “Post rcra judi- 
catam vel jurejurando decisam vel 
confessionem in jure factam nihil que- 
ritur.” II. 13 . 6. 65. “Et quidcm 
quod transactionis nomine datur, licet 


res nulla media fuerit, non repetitur, 
nam si lis fuit hoc ipsum qu^d a lite 
disceditur causa Tidetur esse. Siti 
autem ovidens calumnia detegitur, et 
iransactio imperfecta est, et repetitio 
dabitur.'* 

^ n. 32 . 3. 35. The whole of this 
admirable law, which forms so painful 
a contrast to the proceedings in our 
courts of justice, should be carefully 
thought over by the student. 
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It is enough for the person suing to prove that 
lie did not owe what he has paid ; and unless he 
made the payment in behalf of another, a " con- 
dictio” would always lie for an error'; in fact, for an 
error in law it might be brought to save from loss, 
not to procure gain. “ Error facti ne maribus qui- 
dem in damuis vel compendiis obest, juris autem 
error nec foeminis in compendiis prodest ; caeterum 
omnibus juris error in damnis amittendse rei suie 
non nocet*.” 

If the receiver took the money, knowing that it 
did not belong to him, he w’as guilty of theft, and 
liable to the “condictio furtiva.” Such a person 
therefore was not liable in this form of action. 

The condictio might be “certi” or “incerti:” 
“certi,” where a definite thing or sum was sought; 
“ iucerti,” where the object was to establish a right, 
or recover possession erroneously parted with’. 

Lapse of time was no bar to such a proceeding*. 

A difference %vas made between the cases where 
the same amount* was sought, as in the “ mutuum,” 
or where the identical object parted with was de- 
manded, supposing it either to exist, or to have 
been fraudulently destroyed or lost; if it had ceased 


* n. 17 , 6 . 31. Is qai plus quam 
bfereUitaria poriio efficit per errorem 
creditor! caverit, indebiti promissi ha- 
bet condictioncm.** II. is. 6. 44; 
which is thus reconciled with the law, 
19. I. ib. Quamvis debituui sibi 
quU recipiat, tamen si is qui dat non 
debitum dat, repetitio competit.” 

* n. S3. 6. 7 and 8. 

* n. 13. I. 18. Quoniani furtuin 


sit cum quis indebitos nummos sciens 
acceperit.” 

* n. IS. 6 , IS. II. IS. 6. 15. 

® II. IS. I. 38. § a. “Fructus quo- 
que repetero debeo.” II. is. 6. 7. 
n. IS. 6. s6. § IS. IT. IS. 6. 65. § 8. 

Si serv'um indebitum tibi dedi, eum- 
quo manumisisti, si sciens hoc fecisti 
tenebris ad preLium cjus.*’ 
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to exist without the dolus of the defendant, he was 
exonerated. 

The “ condictio sine caus^” used in a special sense 
might be employed in three cases. 

1st. When the transaction in consequence of 
which the defendant received what he is required to 
restore was altogether null*. Instances of this are 
given in the fifth law under this head, where Pa- 
pinian says that the “ dos” given in consideration of 
an illegal marriage might be recovered, as the cause 
was not so much dishonourable as null. “ Respond!, 
non tarn turpem causam quam nullam fuisse.” 

adly. The “condictio sine causA” lay when some- 
thing had been given in the expectation, and under 
the condition, of a compensation, which compensa- 
tion was never forthcoming. If a person gave an 
engagement to pay a certain sum of money in con- 
sideration of a loan, and the loan was never made, 
he might recover the engagement. “Nihil refert,” 
says the Digest, “ utrumne ab initio sine causa quid 
datum sit, an causa propter quam datum sit secuta 
non sit*.” 

Sdly. This remedy might be used when the 
legal cause, in consideration of which the thing had 
been given, had ceased, and therefore the defendant 
could not in conscience retain what had been given 
to him. “ Si fuit causa promittendi qum finita est, 
dicendum est condictioni locum fore,” and “constat 
id donum posse condici alien! quod vel non ex justd 

* n. 12. 7. «. “MugU in specie Ho igitur competit” 
nulla cftusa dotis dandH; fuit; condio- ^ 12. 7. i. § 2. § 3. H. 12. 7 2. 
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causA ad eum pervenit vel redit ad non justam 
causara.” 

Ulpian puts the case of a person losing the 
clothes he had undertaken to clean', and paying, as 
he was obliged to do, the value of them to the 
owner. The clothes being afterwards restored, can 
he recover the money he has paid in this form of 
action ? That he could bring an action “ ex con- 
ducto,” there is no doubt. Ulpian is of opinion 
that he can, “ quasi sine causa datum putamus con- 
dici posse: etenim vestimentis inventis quasi sine 
causa datum videtur’,” 

I have cited below ^ another instance of the con- 
currence of the “condictio sine causa” with the 
“actio ex contractu,” in the case of a ring given 
“arrha; nomine.” The difference between the “actio 
ex contractu” and the “condictio sine causS.” is, that 
in the latter only the money paid can be recovered, 
whereas the former was in the alternative, either to 
repay the money, or restore the thing paid for. This 
appears from the text cited below*. 


CONDICTIO 

The “ condictio furtiva 
the thing, and his heirs, 

' '* l.*avanda.’* Some critics read 

!o;vanda.” 

® n. 11. 6. 2 . 

* II. 19. 1. 1 1. §6. Et secutA cm- 
tioiie pretioquo numerato et traditA re 
HI annulus non retldatur! et JnlUnus 
diceret ex emto agi {Hjeec ; certo etinm 
condici potent, quia sine causA apud 


FURTIVA. 

’ lay for the owner against 
for the restoration of the 

vcnditorciii cst annulus.” 

* II. J3. 6. 17. §5. *‘Rom com- 
modatam perdidt et pn> eo pretium 
dedi, dcinde res in potentate tuA venit. 
Labeo ait contrario judicio aut rem 
mihi pnc^l.'vre tc de!>ere, aut quod a 
me accepisti reddere.” 
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thing stolen, with fruit and interest. The action was 
anomalous, as the formula in all other “condictiones” 
was “ dare oportere,” the word “ dare ' ” supposing 
that the thing sued for is not yet the property of 
the plaintiff; whereas such a property in the person 
suing is the foundation of the “condictio furti.” 
J ustinian says that this M-as introduced “ odio furum.” 
It was no answer that the thing had ceased to be “ in 
rebus humanis*,” as in that case the thief was liable 
for the value. The “condictio” was destroyed by 
the restitution, or the offer of restitution, of the 
things stolen, and by a “ novatio'.” 


CONDICTIO EX LEGE. 

The condictiones ex lege were established on equi- 
table grounds to meet cases growing out of a new 
law for which no formula had been provided. Some- 
times they were called “actiones in factum prte- 
scriptis verbis;” sometimes “condictiones.” “Si 
obligatio lege nov4 introducta sit nec cautum eadem 
lege, quo genere actionis experiamur, ex lege agen- 
dum est,” says Paulus*. 

’ JnitU. de actionlhun, 4. 6. § 14. 

** In furtivft re soli domino condictio 
competit.” n, 13. j. i, 

» If. 13, I. 8. 13. I. 7. 13. I. 20. 

** Videtur qoi prime invito domino 
rem contrectaverit semper in restitu* 
cndA eA, quam nec debuit auferro, 
moram facere.” 

* n. 13. I. 14. § 2. *‘Bove aub- 
rcpto,”&c. H. 13. I. 17. 

^ L. nnica. II. 13. a '‘Quod ex 


his caasis (hc. u. aat m.) debetur per 
condictionem qure ex lege descendit pO' 
titur.” IT. 48. 5, 28. “Sunt jura, 
aunt formulin dc omnibua rebus conati- 
tut;B ne quia aut in genere injurue, aut 
ratiooe actionis errarepossit ; cxpreaaae 
aunt enim ex uniua cujuaque damno, 
dolorc, incommodo, calamitate, injnriA, 
publicse a pratore formulfe ad quas 
privata lia accommodatur.*' Cic. pro 
Jioscio ComadOf g 8. 
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COXDICTIO TRITICARIA'. 

The following passage from a great waiter will 
justify my silence on this action. Ger. Noodt 
passes it over with this remark, “ Non assuetus alios 
docere quod ij^se non intelligo.” 

NEGOTIORUM GESTIO. 

The management of another person’s affairs with- 
out his authority, might give rise to an obligation 
between the person who had so managed them and 
the person in whose interest he had acted. 

The “directa negotiorum gestorum actio,” which 
was given to the “dominus,” required nothing but 
the dealing of the other party to the obligation with 
the affairs of the “ dominus” for its support. 

To support the “contraria” of the "gestor” it 
was requisite to shew, ist, that the “gestor” had 
undertaken the task, not “pietate” or “amicitiit 
ductus,” but with a view to profit ; 2ndly, that it was 
not against the prohibition of the “dominus;” and 
3rdly, that what had been done was “ utiliter*,’’ for 
the benefit of the dominus. The general rule was 
-that the “negotiorum gestor,” inasmuch as his inter- 
ference was unauthorized and spontaneous, answered 
for the “dolus” and the “culpa,” and in some cases 
for the “casus:” but where the interference had 


1 ''Metnoria t«neo omnia do hac 
condictione tradita a Tituli bi^us in- 
terpretibua, sod expctisU omnibuH dili- 
genter adeo nihil probare niihi per- 
miai ut contra scope sum mirutus tarn 
secure trnctari actionom cujun nemo 


non mo<lo usum ac nec nomen ad pro- 
babile explicaudo duxit, tantum ahest 
ut quisqtiam utnimque aut altcrun. 
sit cx solido consccutua.'* Noodt, Op. 
Tom. II. p. 305. n. 13. 3. 

’ 11 . 3 - 5 * §• »• 
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saved the dominus from manifest loss, the gestor 
was responsible for the "dolus” and "culpa lata” 
only. 

The "gestor” might be responsible for what he 
had left undone, as well as for what he had done, 
inasmuch as his interference had prevented perhaps 
the interference of others; hence he had to pay 
interest on what was due from him to the dominus, 
the necessary expense he had incurred deducted. 

There were certain cases where the " gestor ” of 
another man’s affairs could not bring the actio " ne- 
gotiorum gestorum,” e. g. the "funeraria actio,” and 
the action arising from the " in possessionem missio.” 
A creditor put into possession of the goods of his 
debtor could not be looked upon as a "negotiorum 
gestor,” inasmuch as the administration of the pro- 
perty was for his own benefit. There lay an " actio 
in factum” for and against him framed by analogy 
to the "negotiorum gestorum actio directa et con- 
traria,” the creditor being responsible for the “ dolus” 
and " culpa lata.” 


CURA BONORUM'. 

It is sometimes necessary for the public interest 
that the commonwealth should appoint a person or 
persons to watch over an estate. 

Where this was done, not on account of any 
personal defect in the proprietor, the person so ap- 
pointed was called " curator bonorum.” 

» n. 7. 

37 - 9 - 
3 - 5 - 

19 
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The necessity for such interference arose where 
property was to be administered for a body of cre- 
ditors. Application being made to the praetor, he 
appointed as curator the person recommended by 
the majority of the creditors'. 

If the heirs to an estate were uncertain*. 

If the heir was not bom, the “ curator ventris” 
might fulfil the duties of a “ curator bonorum,” or a 
special “curator bonorum” might be appointed*. 

And a curator might be appointed in cases where 
the proprietor of the estate was absent, “ ne in medio 
pereat*.” 

The “ curator bonorum” could not, unless in cases 
of extreme necessity, be appointed against his will®. 

He could only sell what, if not sold, would 
perish®. 

In the case of more persons than one exercising 
the functions of a “ mandatarius,” each was respon- 
sible “ in solidum,” so long as more than the value 
of the debt was not recovered. 

On the other hand^, the “mandans” was bound 
to make compensation to the “ mandatarius” for the 
expense he had incurred in executing the commis- 


* n. 42. 7. 2. § 3. 

27. 10. 5. 9. 

’ n. 42. 4. 3. eod. 8 and 9. c. 17. 
’ n. 27. 10. 8. 

37. 9. I. g 17, 18. 

* n. t 6 . I, 6. 4. 

42. 4. 6. 2. 

4. 6 . 15. 

53 - 4 - 4 - 

• n. 42. 7. 2. § 3. 

50. 4. i.g 4. 

• n. 26. 7. 48. 


50. 4- '■ 4. 

^ /ml. I. ij. Diy. 26. I. I. Caiua, 
/ml. 196. g I. 

“X 7 t enim tntela sic procuratio rei- 
publicsD ad utilitatem corum qui com- 
missi sunt, non ad eorum quibus com- 
missa cst, gerenda est.” Cic. dt Ojf. 
I. 25. 

“ Quia neque scire neque decemers 
puer hujua statis potest magis quam 
furiosua.” 

n. 29. 2. 9. 
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sion, together with the interest, to liberate him from 
all obligations incurred on his behalf, to make good 
his losses, casualties excepted. The “mandatarius” 
could enforce these rights by the “actio mandati 
contraria” against several “ mandatarii,” “in soli- 
dum.” To avail himself of this remedy the manda- 
tarius was bound to prove that he had not exceeded 
the limits of his contract, or that if he had done so, 
he had made good the excess, and that he had ful- 
filled, or was ready to fulfil, his undertaking. To 
prove that he had completed the purpose the man- 
dans had in view, was unnecessary. 

The relation between the “mandans” and the 
“mandatarius” ceased, ist, by the termination of the 
affairs the latter was appointed to execute ; 

adly, by the revocation of the “ mandans,” which 
might be tacit, and implied either from his under- 
taking the affair himself, or entrusting the task to 
some one else ; 

3dly, by the renunciation of his duty on the part 
of the “mandatarius” communicated to the “man- 
dans'.” But the revocation and renunciation must 
be timed properly. 

TUTELA’. 

“Tutela” is a power given or allowed by the civil 
law’, exercised for the protection of a free citi- 

' ‘^CoDsilii non fraudulenti nulla tium tutorem dari non posse palara 
obUgatio est ; ceetenim si dolus et calli- cat, sed si datus sit an in pendenti 
ditas intercossit, de dolo actio com* sit datio quieri potest, et non puto da- 
petit,” II. 50. 17. 74, tionem valero, sic enini j>o8t patris 

* n. 36. 6 . 2. § 4. regrcssum ceciditin potestatom atque 

4. 4. 7. § 2. si Dunquam pator ab hostibus captus 

Inst. I. §23. **Inviti adolescentos easet. Immo curator substantis dari 
curatorem non accipiunt.” debei.” H. 26. i. 6. § 4. 

* ** cujus pater in potcstate hos* 

19—2 
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zen unable from bis tender years to protect him- 
self. 

If the deceased father* had not declared his 
choice, the “agnati,” or paternal kindred of the near- 
est degree, were compelled to act as guardians. 

The “ impubes ” alone could be “ in tutela ; ” after 
that age, if necessary, his affairs might be placed iu 
the hands of a “curator,” but the “tutor” was ap- 
pointed independently of his will ; the “curator,” on 
the other hand, unless “in litem’,” could not, gene- 
rally speaking, be given to him against his will. 

A “tutor” could only be given to a “civis Ro- 
manus sui juris,” therefore a “tutor” could not be 
given to one whose father, though alive, was in cap- 
tivity ^ In such a case a “curator substantia?” was 
appointed. 

Some persons were naturally, and some legally, 
disqualified from being “ tutores*.” 

The naturally disqualified were the insane, the 
prodigal, the minor, the blind, the dumb, the deaf. 

The legally disqualified* w'ere the slave, the “de- 
portatus,” the soldier, women, (the mother and grand- 
mother excepted, if of full age, and renouncing the 
Sen**”. Velleianum, and a second marriage), the cre- 
ditor or debtor of the “ pupillus.” All others, “ filii 
familias” not excepted, might be “tutores.” 

The “ tutela ” might be given by will, by law, by 


> n. 36. 5. 31 . § 3. Cod. 5. 4. 7. 
L. un. 

n. 76. 10. 3. § 12. 

37. I. 6 . 17. 

36. {. 31 . 6. 

Nov. 73. c. 4. 

73. c. 3. 


• n. 50. 17. 60. 

• n. 17. 1. 30. § I. 

• n. 3. 5. 

• n. 3. 5. 8. § 3. " Itatamen ut is 
qui prohibuit ex nullA parte neque 
per socium neque per ipsum aliquid 
danini sentiat.” 
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the magistrate. The first was called ‘'testamentaria,” 
the second “legitima,” the third “dativa.” The first 
was preferred to the second, and the second to the 
third. The father or grandfather alone could appoint 
a tutor. The father could not appoint a “ tutor ” to 
one emancipated, nor the mother to any child. 

The person appointed must be “ idoneus,” free, 
that is, from the impediments above enumerated'. 
But a person might be appointed who was not 
“idoneus,” if he might become so; and this condi- 
tion, whether expressed or not, was understood as 
annexed to his nomination, if the testator knew his 
incapacity ; otherwise, if he did not. The “ tutor” 
might be appointed by a will or a valid codicil. If 
the will was disputed on behalf of the pupil, the tu- 
tor named in it required confirmation. If there was 
a delay in entering upon the inheritance, a “tutor” 
was named by the magistrate during the interval. 
A “ tutor ” might be appointed absolutely, condition- 
ally, for or from a particular time, the magistrate 
appointing one for the interval. A “ testator” using 
the words “ filiis ” and “ filiabus ” was understood to 
include posthumous children, not grandchildren, in 
the expression; but if he used the word “liberis” he 
was taken to mean grandchildren*. Even however 
if he used the word “ filiis,” the will might furnish 


* The law of Paulus. II. i 6 . 7. 

7 t. ^^Testameoto tutores dari poMunt 
cum quibuB testamenti factio est** 
18 to be taken negatively, f. none 
can bo appointed tutores unless with 
whom there is a '^testamenti factio.** 
Thus only a ''civis Romanos'* could 


be appointed, not a **8ervus" nor a 
** deportatus hut it does not mean 
that all with whom there was a ** tes- 
tamenti factio" could be appointed, 
as this would include the '*surdus, pro« 
digus, &c." Donellus, Vol. u. p. 39. 
* n. 6. 9. 5 and 6 , 
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ground for supposing that he meant to include grand- 
children’. He who inserted his own name as “ tutor ” 
was excluded from the office by Sen’™. Libonianum ; 
but where the will of the te.stator declaring him 
“tutor” was unequivocally in his own hand, Papinian 
allowed him to be added to the other tutors as “cura- 
tor*.” The assignment of a tutor was of no effect, un- 
less it Avas clear for what child or children he was so 
appointed. If a testator appointed a tutor “filiis,” 
the expression did not include a son of whose exist- 
ence he was ignorant, on the principle so long dis- 
regarded in our law, “voluntas ergo facit quod in 
testamento scriptum valeat.” If the testator gave 
the “ tutela ” to a slave of his own, unless a contrary 
intention appeared in the will, the bequest gave the 
slave his freedom. The slave of another might be 
named “ tutor,” “ si liber erit,” or “ cum liber erit.” 

The confirmation’ of “tutores,” which was requi- 
site in all cases where they Avere not “jure dati,” was 
vested in the chief magistrate, the prsetor at Rome, 
the proconsul or pracses in a proAunce ; a “ tutor ” was 
“jure datus,” where he aa'rs named “a quibus oportet, 
quibus oportet, quomodo oportet, et ubi oportet.” If 
any of these ingredients Avere deficient, they might be 
supplied by the authority of the mcagistrate. 

The “legitima tutela” prevailed Avffien, for what- 
ever reason, there aa^rs no testamentary “ tutela.” The 
“ legitimi tutores” were those called by laAv to the “tu- 
tela ” and to the inheritance ; setting aside the case 
of freedmen, the old laAV gave the “ tutela” in such a 

^ n. 50. i6. 210. "Filii enim ap- tifanam placere.” 
pclUtione s^pc et nepotes accipi, mu)* * II. 26. 2. 29. 
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case to the nearest “ agnatus.” The “ agnatio,” and 
therefore the “ tutela,” was destroyed by the “ capitis 
diminutio,” even the “minima.” It is suflBcient for 
the purpose of this treatise to say that Justinian' 
provided that the “onus tutel®” and “ successionis 
emoluraentum ” should go together. 

The “dativa tutela*” took place where neither the 
“ testamentaria ” nor the “legitima” existed. The 
appointment was made by the principal magistrate 
within his jurisdiction. The “legatus proconsulis” was 
empowered by a special law to exercise this power, 
and so were other magistrates : but as a general rule 
it could not be delegated: “Nec mandante praeside 
alius tutorem dare poterit.” Justinian, with the 
wretched superstition that was blended with vanity 
and flagitious wickedness in his character, gave this 
authority to bishops — at that time as corrupt a body 
as any class on earth. In the absence of the usual 
magistrate it was given to the majority of decurions. 

The appointment ’ of a tutor by a magistrate was 
“ex officio.” To facilitate the election of proper 
persons to discharge this trust, the Roman Law 
established the “ petitio tutoris ” or “ curatoris^.” The 
duty of preferring this “petitio” was incumbent on 
those who if the minor died intestate would be his 


J Novell. 118. c. 5. Inst, de legit. 
Pat. tut. 

* Inst, de Atil. tutore. De Tutor, 
et Curat, dat. 

^ n. 26. 6. 4. 

* n. 16, 6. 7 , 

Mater enim expelUtur a legitimA 
filii hereditate quasi existens indigna 
accipere legitimam bsereditatem neg- 
ligena ei oonstitui tutorem, et non 


solum si non petierit sed et si. . . . 
peticrit cum quidimitti poterat, delude 
dimUso eo vcl abjecto alium non poti- 
erit rursum vel ex studio malos peti' 
crit.” n. 39. 17. 3. § 33 and § 43. 

** ‘ Confestim * autem ni erit acclpi* 
cudum ubi primum potuit, id est pne* 
toris copiam babuit huic rei sedeniis 
. . . . ita tamcn ut nullo mode annale 
tempus exoedcret.” II. 37. 17.3. § 43. 
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heirs. They were bound to prefer it within a year, 
under pain of losing what they would otherwise have 
inherited if the minor died before he could make his 
will. 

With the exception of the mother’ and grand- 
mother, every one not disqualified for the office of 
tutor might be compelled to accept it. 

Persons in the situations stated below were ex- 
empted from this necessity: — 

Persons holding certain offices'. 

“ In consilium Principis assumpti.” 

“Quibus Princeps curam alicujus rei injunxit 
donee curam genuit.” 

Absence in the service of the state for a year 
after the return of the person employed, “ qui quali- 
tercumque publicae plebis Romanorum gratia absentes 
fuenmt, anni habent vacationem post reversionem.” 

Ecclesiastical office^. 

“ Romce docentes. Philosophi. Oratores. Gram- 
matici. Medici^.” 

“Milites qui honeste compleverunt militias tern- 
pus.” 

Poverty. 

Sickness such as disqualifies the invalid from 
managing his own affairs. 

Age of 70. 

Three tutorships imposed by law. 

Three, four, or five children, as the parent hap- 
pened to be a Roman, Italian, or provincial. 

' Inst. I. 55. n. ■29. I. 

n. 17. I. • Cod. de Epis. et Cler. i. 3. 52. 

Cod. j. 62. ‘ II. 37. I. 6. § I — 13 . 

’ Inst. h. t. § 3. 
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Being a member of certain corporations. 

“ Mediocritas et rusticitas'.” 

“ Si quis se dicit domicilium non habere ubi ad 
tutelam datus est’.” 

“ Capitalis inimicitia ” between the father of the 
“pupillus” and the “tutor,” or reasonable ground for 
supposing that the testamentary tutor was appointed 
out of spite, “ ut supponatur debito et negotiis’.” 
Litigation between the “tutor” and “pupillus,” 
“ de omnibus bonis aut plurima parte eorum.” 

The “tutor” might be released from the “tutela” 
when undertaken on account of absence* in the ser- 
vice of the state. 

Being made a councillor of the prince. 

Poverty and sickness. 

Change of domicile with permission of the ruler. 
From the moment* of his appointment as tutor 
being made known to him, the tutor was responsible 
for the duties of that office, “ ex quo scit se tutorem 
datum si cesset tutor suo periculo cessat.” 

Immediately on his appointment® he was bound 
(i) to draw up an inventory^, (2) to find sureties 
(unless testamentary) “rem pupilli salvam fore.” 

The “ tutela ” might end either by the emancipa- 
tion of the “pupillus,” or the termination of the 


' n. 17. I. 6. 19. 

• n. 46. j. 

’ n. ■57. 1. 6. 17. 

* n. 44. 1 1. 1. 

17 . I. 15. I. 

57. t. 10. 5 . 

Cod. 5. 64. I. 

II. 1. 55. lust. h. t. S 5. 


* n. 56. 7. I. § I. Eod. 98. 5. 

* “ Tutor qui rcpertorium non fecit 
quod Tulgo invuntnrium ap[ielUtur, 
dolo fecisse videtur, nisi forte aliqna 
et juRtissims cauHo allegari pogeit an 
id factum non eit.” n. 56. 7 - 7 * 

t n. 46. 6 . Cod. 5. 45. Inst. 1. 54. 
n. 56. 3. 3. 
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tutor’s trust. With regard to the first category the 
reference* in the note will be sufficient. With regard 
to the second, the main causes were — 

Supervening incapacity, such as “capitis dimi- 
nutio,” in certain cases*. 

Resignation legally accepted. 

Removal by formal complaint (suspecti postu- 
latio"), or by the interference of authority. 

Removal might be on account of “dolus” or 
“ culpa ; ” and if this reason was stated in the decree, 
the “ tutor ” was infamous. 

Incapacity or negligence not amounting to the 
above-mentioned “culpa,” in which case the “tutor” 
was not infamous. 

The main duties of the “tutor” related to the 
administration of the property of the “ pupiUus,” and 
the care of his health and education*. These duties 
were not exercised without control. The “tutor” 
was under the immediate inspection and liable to the 
peremptory interference of a superior, sometimes the 
praetor, sometimes another dignified magistrate *. 


* /rwf. I. 21. lO. 

Ccxi 5. 60. 

5- 43- 
n. 36. 10. 

* II. 36. 4. 5- §5- 

4- 5- 7- 

* n. 26. 10. ‘‘Consequena cat ut 
videamna qui poaaunt auapectoa pos- 
tuUre, et aciendum eat quaai publicam 
banc eaae actionem, hoc est, omnibus 
paiere. Quinimo et muUerea admittun- 
tur, aed bae sols quse pictatia neccssi* 
tudlne ductee ad hoc procedunt, ut 
puta mater, nutria quoque et avia 
poaaunt, potest et aoror,'* &c. 


II. 26. 10. 7. 1—3. 

3- 5. 13— *7- 
/ttstiL I. 36. § 5, 6, 

* II. 37. 3. “ Ubi pupillus educari 
vol morari debeat et de alimentia ei 
pm'staiidia.** 

Cod. 5. 49. 

® n. 37. 9. 5. 13. 

36. 5. 37. 

Pupillo qui tarn Romse quam in 
provincift facultatea babet re rum qu» 
aunt Iloma2, Pnetor, proviucialium 
Prseses, tutorem dare potest.'* 

II. 37. 3. I. 3. 5, 
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The “ tutor ” was responsible for “ dolus ” and 
“culpa” and the lack of such “diligentia” as he em- 
ployed in his own affairs*. He was “ domini loco*.” 

He was bound to sell perishable things, and not to 
suffer loss by unnecessary delay*. So he was bound 
to collect debts, and to discharge those, even if due 
to himself, which bore “graviores usuras*.” 

The “auctoritas tutoris*” was requisite to give the 
act of the “ pupillus,” unless manifestly for his own 
advantage, a legal and binding character. The “ auc- 
toritas ” was a sanction given by the “ tutor ” when 
the act was done, and thus forming part of the act : 
“Tutor statim in ipso negotio prsesens debet auctor 
fieri post tempus aut per epistolam auctoritas ejus 
nihil agit it could not be interposed by the tutor 
for his own benefit®, unless where such benefit was , 
merely collateral, and a consequence of some advan- 
tage of the “ pupillus.” 

The “tutor” was bound to take care that the pro- 
perty of the “pupillus” brought its reasonable and 
natural return. He was not bound to seek extraordi- 
nary profit; but if such profit was made, it was for the 
benefit of the “ pupillus,” not his own^ Six months 


* IT. 57. 3. I. *‘In omnibus quro 
fecit tutor cum facere non dcberct, 
item in his qtise non fecit rationem 
reddet hoc judicio prsstaodo dolum 
et culpam et quantam in rebus suis 
diligentiam.'* 

Oaius, I. 190. 191. 

* n. 26. 7. 27. 

» n. 26. 7. 7. § I. 

* n. eod. 7. § 1. 9. § 5. 

15 and 50. 

* n. 26. 8. 8 and 9. § 5. 


26. 8. r. 

* IT. 26. 8. f. ^'Quanquam rcgula 
sit juris civilis in rem suam auctorem 
tutorem huri non posse, tamen potest 
tutor proprii sui debitoris heroditatem 
adeunti pupillo auctoritatem accom* 
modare, quamvis per hoc debitor ejus 
efficiatur; prima eniro ratio auctori* 
tatis ea est ut haeres fiat; per consc- 
qtientiat contigit ut debitum subeat.’* 

^ n. 26. 7. 3. § 2 and 7 and 15. 

5 pr. 7- § ”■ 
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were allowed him after first undertakinj; the office, 
and two months in the ordinary course of it, w'ithin 
which “laxaraentum temporis'” he was required to 
invest monies received for the “ pupillus,” or, unless 
he could shew that a safe investment was impossible, 
to pay tlie regular interest for them. 

The “tutor” was not allowed to make gifts for his 
“pupillus,” unless they were of such a character (e. g. 
the support of a mother or sister, or the remunera- 
tion of a master,) as no one could with propriety 
dispute. I quote the law as one among the many 
admirable proofs of wisdom abounding in this chap- 
ter of Roman jurisjwudence. “ Cum tutor non rebus 
duntaxat sed etiam moribus pupilli pneponatur, in 
prim is mercedes prieceptoribus non quas minimas 
. poterit, sed pro facultate patrimonii pro dignitate 
natalium constituet, alimonta servis libertisque non- 
nunquam etiam exteris si hoc pupillo expediet prie- 
stabit, solennia munera parentibus cognatisque mit- 
tet'.” 

This outlay he might make without the consent 
of the “pupillus;” beyond this limit, however hon- 
estly the outlay might be made, “servanda arbitrio 
pupilli est.” 

The “tutor” might sell with the .sanction of the 
prietor, and acting bond Jlde, the property of his 
pupil. If he acted maid fide in the transaction, it 
was altogether void : “ Nam tutor in re pupilli tunc 
domini loco habetur cum tutelam administrat non 


' This rule was foolishly altered by disrejranled his law. Novell. 71. 6. 8. 
Justiuian, but modem nations have * U. 26. 7. 11. § 3. 
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cum pupillum spoliat'.” He was liable to restore 
fourfold the value of any property of his “pupillus” 
that he had claudestinely appropriated; but he 
might buy openly and bond Jide what was sold by a 
fellow-tutor, or any one with proper authority, though 
belonging to the “pupillus.” 

Two things were requisite for a valid alienation 
by the “tutor” of the estate of the “pupillus.” 

ist, a “justa causa,” i. e. pressing necessity. 
“Praetori enim non datur liberum arbitrium dis- 
trahendi res pupillares, sed ita detur si ajs alienum 
immineat*.” 

2nd, “Decretum Pnetoris,” or superior magistrate. 
If the “pupillus” did not choose to sue the “tutor,” 
an action lay for him “in rem,” in which he asserted 
“ obreptum esse Praetori^.” In such an action it lay 
upon the defendant to prove the “decretum” and the 
purchase: “quia a pupillo emit probare debct tutore 
auctore, lege non prohibente se emisse‘.” The de- 
fendant, if the plaintiff’s demand was fraudulent in 
fact, might employ the “exceptio” that the “pu- 
pillus” was “lucrum captans ex damno alieno*,” or 
he might prove that the plaintiff had ratified the 
contract after attaining his majority", or that five 
years had elapsed since he had obtained majority, 
during which the transaction had been unimpeachedh 
Out of the obligation between the “pupillus” and 
“tutor” arose, after the “tutela” was ended, the “actio 

* n. 41. 4. 7. g 3. » n. 17. 9. 13. 

’ n. 17. g. 5. § 14. « Cod. 1. 46. a. 

• n. 17. 9. 1. ? Cod. 5. 74. 3. 

‘ n. 6. 3. 13. g 1. 
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tutelse,” having for its object every part of the tutor’s 
administration. No “tutor” could be “aneclogistos,” 
i. e. free from responsibility ; not even the express will 
of the father could give irresponsibility to the tutor 
he appointed, on the great and salutary principle, 
“nemo jus publicum remittere potest'.” 

In cases of “dolus” and “culpa,” the “pupillus” 
was allowed a “jusjurandum in litem.” In case of 
embezzlement by the guardian, the “ actio rationibus 
distrahendis*” might be employed instead of the 
“tutelae actio,” in which double the value of the 
property might be recovered. The “tutor” had a 
“contraria tutelfe actio” for the reimbursement of 
his expenses^. 

The claim' to which the “ tutor” was liable might 
be preferred against his sureties : so were the “ affir- 
matores,” or those who had declared the “fidejus- 
sores ” idonei. 

If any one without being a “tutor” acted as 
one, he was liable to a “pro tutelie actio’.” 

The “pupillus” had the “tutelie actio subsidi- 
aria,” or “utilis,” when compensation could not be 
obtained from the “tutor” against the authorities 
who had failed to exercise sufficient care in the ap- 
pointment, to the full amount for which the tutor 
was responsible. “Eadem in magistratibus actio 


' IT. 26. 7. 5. § 7. 

• n. 27, 3. 1. § 19. 

£od. 4. 

• n. 27. 4. I. Contrariam tutelse 
actionem. “Pnetor propoeuitinduxit* 
que in usum ut facilius tutoree ad adrui* 
nistrationem accederent Bcientes pupil- 
lum quoque ribi obligatom fore ex suft 


Administratione.'* 

* n. 27. 7. 5. 

Eoti. 4. 3. “Eadem causa videtur 
adfirinatorum, qui scilicet cum idoneoe 
esse tutores affirmaverint, fidejusso- 
rum vicem sustinent.’* 

® n. 29. 5. 
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datur qu80 competit in tutores*.” This responsibility 
did not extend to the praetor or the higher magis- 
trates’. 

The "tutela” came to an end by the death either 
of the “pupillus” or the “tutor,” and when the former 
had attained the age of puberty’, fixed by Justinian 
at fourteen. According to the ancient law, which 
was gradually modified, women were subject to per- 
petual tutelage of parents, guardians, or husbands*. 
Justinian’ allowed them (probably in the interest of 
the clergy) to manage their own affairs at eighteen. 


CURATIO BONORUM’. 


The specific difference between the “curator” and 
the “tutor ” was, that the first object of the former was 
the care of the property, and the first object of the 
latter was the care of the person*. Incapacity for the 
management of property might arise from youth or 
incapacity*. Now there were two kinds of “curatio,” 
the “data” and the “legitimata.” By the law of the 
Twelve Tables, the curatio of the prodigus, or furiosus, 
was given to the agnati. The “ curator” was granted 
at the request of the “ adolescens* it was the duty 
of the “tutor” to admonish the “pupiUus” to demand 


’ n. 17. 8. 9. 

Iiutit. I. 34. t. 

’ n. a;. 8 . I. I I. 

* Iiut. I. 11. 

Cod. 5. 60. 
n. 4. 4. 1. 

* Cod. a. 45. g 3. 

* UlpUn, JUguldf II, g 7. 


The Lex Lflptoria, or Lectoria, or 
Flfictoria, efitAbliahed majority at 35. 
Plautus calls it ''qainaviceiiaria.** 
The text of this law has not reached 

IIS. 

* n. 36. 6. 3. g 4. 'Of S^or cfXXor 
airtf alrtif cTXX* ^aur^. 
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a “curator'.” A co-litigant or a debtor might require 
the “ adolescens ” to appoint a “curator’.” A “cu- 
rator” might be appointed in the case of protracted 
absence’, “ cura bonorum absentis,” and in particular 
cases of an inheritance, “ cura hsereditatis jacentis,” 
“ventris nomine,” “ex Carboniano* edicto,” and in 
the case of judicial sequestration®. 

* n. t6. 7. 5. § 5. * n. 46. 3. 106 — 108. L. u. Cod. 

’ n. 4. 4. 7. § 1. “Permittitur 4. 4. 

etiam debitori compellere ado- ° II. 14. 3. 71 . § 8. X. Do K- 

leecentes ad petendos sibi curatores.’’ questratione posseeaionig et fractuam. 
' n. h.t. 34. 2.17. Clem. 7. 6. 7. 8. 7. 34. 30. 3. 

n. 14- 3 - § ”• 6- 49- >• § 3- 
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CHAPTER XV. 


PARTIES TO AN OBLIGATION'. 

That two persons are necessary to the existence 
of an obligation, as debtor and creditor, is obvious. 

But the facts out of which an obligation arises 
may so shape themselves that there may be more 
than one person with the right of enforcing it; on 
the other hand, there may be more than one person 
responsible for its fulfilment. 

I. The general I'ule is in such a case that each 
obligation is split into so many several engagements 
as there are parties to it, e.g. if Caius promises to pay 
Titius and Majvius loo aurei, it is the same as if he 
had promised to give fifty aurei to each ; or if Titius 
and Msevius promise to pay loo aurei to Caius, it is 
the same as if each engaged to pay him fifty. 
“ Quum tabulis esset comprehensum ilium et ilium 
centum aureos stipulates neque adjectum ita ut duo 
rei stipulandi essent virilem partem singuli stipulari 
videbantur; et e contrario quum ita cautum iiiveni- 
retur tot aureos recte dari stipulatus est J. C. spopon- 
dimus ego, A. et C. D. partes viriles deberi, quia 

* 3. 18. 17. II. 45. 2. CkI. Gottingen, 1831. Savigny, 06 . 

8. 40. Donellus, 0 /y. 9. la. 55. llib* Vol. l. p. 136. Puchta, p. 350. Van- 
bentrop, Lthrt ron <I^r Correal OUiy, gerow, Vol. itr. p. 94, iS:r, 

20 


Digitized by Google 



ROMAN PRIVATE LAW. 


£0G 


[cu. 


non fuerat adjectum singulos in solidum spopon- 
disse'.” 

2. In such a case the obligations are contempo- 
raneous but not identical, or the exceptional case is 
possible that the same obligation may be indivisible 
as concerns each of several debtors or creditors. Each 
may have a right to exact, or be obliged to discharge 
the whole of it. Payment by one of the several 
debtors is a discharge for all ; payment to one of the 
several creditors in like maimer extinguishes the 
obligation as to the rest. 

The Romans designated the persons thus bound 
up in one as “duo rei',’’ technically “credendi,” if 
they were creditors; “debendi,” if they were debtors; 
or in case of an agreement by “ stipulatio,” “duo rei 
stipulandi, promittendi.” The expression “correus” 
is used once in the Pandects® to denote this relation, 
and has furnished the phrase for modern jurists. 
The same state of things is also indicated by the 
expression, “ in solidum obligari*.” 

3. The third case is where the obligations have 
a common origin, as, first, where several creditors 
have each a right to recover the whole. “ Idem ait 
Ncratius ex una, injurid interdum tribus oriri injuri- 
arum actionem, neque unius actionem per ahum 


* n. 45. 1. II. § I. § 2. 

® n. 4. 2. 14. § 15. n. 26. 8. 5j. 
§ >• 

II. 4. 8. 34. “Si duo rei siut 
aut credendi aut debendi.’* II. 45. a. 
“ De duobus rcls constituendia.” 

* n. 34. 3. 3, §3. “In solidum 

debetur,” II. 45. 1. Inst. 3. 16. i. 

II. 14. 1. I. § 25. “Si plures uavem 


exerceant cum quolibet eorum in so- 
lidum agi potest.” II. 46. i, 52. § 3. 
II. 17. I. 60. 2. 

* II. 47. 10. !. § 9. IT. 47. 10. 18. 
§ 2, and IT. 26. 8. 55. g i. “In aUis 
furibus ejusdem rei pluribus non est 
propterea csteria poense deprccatio 
quod ab uno jam exacta est.” 
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consumi; ut puta uxori mea> filiic familias injuria 
facta est; et mihi et patri ejus et ipsi injuriarum 
actio incipiet competei'c.” 

2dly. Where the obligation becomes divisible, 
as where there are several heirs of the same debtor 
or creditor. 

The creditor' might, if he pleased, instead of 
treating one of his debtors as responsible for the 
sum due “ in solidum,” sue them severally. But if he 
was unwilling to do so, the beneficium division is 
could be obtained only by the epistola D. Hadrian!*, 
which at first extended only to sureties, but w'as 
afterwards extended to all debtors, with the excep- 
tion of those who were responsible for a “delictum.” 
“ Nec enim ulla societas maleficiorum, vel communi- 
catio justa damn! ex maleficio est’.” 

The question' how far andinw'hat cases a defend- 
ant was liable who had paid the whole debt, not 
arising from a “ maleficium,” in the absence of any 
special agreement, does not appear to me very 
clearly settled. Modestinus says distinctly that one 
“fidejussor,” who being sued had paid the whole, could 
not recover a share from his co-surety, or the cre- 
ditor, if the “ actiones” were not “ cessse” to him*. 


‘ n. 45. n. 3. § i=h. t. n. 46. 1. 
51. § 4. n. 30. 8. 1. 

’ Gaius, 3. III. n. 46. 1. j6. Imt. 
3. 10. 4. 

• 17. 3. 1. § II. § II. § 14. n. 3. 
5. 30. Novell. 99. n. 19. 1. 47. 


* n. 35. 1. 62. 3. 5. 30. 17. 3. 1. 
§ ^3* 9' 3' 4* '*Sed si cum uno (in 
solidum) fuerit actum, cieteri libera- 
buntur.” H. 19. 2. 47. 

’ n. 46. I. 39. Cod. 8.41. II. Cod. 
8. 40. 1. 


• 20-2 
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CHAPTER XVI. 


SENATUS CONSULTUM MACEDO- 
NIANU:\r. 

The Senatus Consultum Macedonlanum, passed to 
protect “filios familias” against the usurer Mace- 
donianus, was a valid bar to an action of mutuum. 
The bar or “exceptio” might be jdeaded by the father, 
the son, and the surety, for the benefit of the son. 

The Senatus Consultum Macedonianum ceased 
to be applicable if the loan had been advanced “in 
necessarias causas — if the father' had ratified the 
debt, or it had been contracted w'ith his knowledge, 
“tantum sciente patre,” — or even when acquainted 
with his son’s purpose refrained from expressing his 
dissent, “debet pater continue testationein inter- 
ponere contrariae voluntatis — if the creditor had 
reasonable ground for ignorance tluat the debtor w'as 
a “filius familias.” 

1 n. 14. 6. 19. '^Exceptionera, aut sciro p^tuisset filiura familiaa oase 
S. M. nuUi obatare nUi qui scirct, cum cui credebat.” 
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CHAPTER XVII. 


INSURANCE. 

I\ the form of a wager this contract was not 
unknown to the Romans, as appears from the laws 
“ si navis ex Asia venerit',’’ and “ dare spondes si nec 
navis venerit.” Emerigon’ say« that a desire to find 
in the Roman law what it does not contain has led 
commentators into discussions on this subject more 
likely to fatigue than to enlighten the understand- 
inof. That such a contract mijjht have been enforced 
b}^ the Roman law is evident, because the object of 
it was legitimate and the “causa” determined. 
“ Habet in se negotium aliquod, ergo civilis actio 
oriri potest^” The Roman Law contains many texts 
involving the principle of the Contract of Insurance, 
i. e. guarding against risk*. But as Emerigon® says, 
“il ctait enveloppo sous une forme commune et 
generique,” it had not assumed a specific shape. 
Maritime questions were decided by the Rhodian® 
Law. 


^ n. 45. 1. 63. 

* Emertgon, Vol. i. p. ro. Valin, 
PvoUfjominft^ tit. 6 , dti Aiturancfi. 
a n. 19. 5. 15. 

< n. 19. 5. a : 13. § 5. 
n. *. 6. 3. I, g 35. 


n. -2. 14. 7 . § * 5 - 

* II. a. cod. 

® II. 14. 2. I. Questions of average 
in 9 eod. ^ 70 ; fikv rod Kx'>pior, 

6 rS/iot ffaXdro’xff. 
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LEX RHODIA DE JACTU. 


The owners of goods embarked on board a vessel, 
and flung into the sea for the sake of lightening' it, 
have a claim against owners of goods on board the 
same vessel not flung overboard, for “contributio pro 
ratA” to their loss. “ Qmnium contributione sarciatur 
quod pro omnibus datum est.” 

The rule applied if the goods had been trans- 
ferred to a boat for the same purpose*. 

If in such a case the ship was lost, no claim 
could be made by the owners whose goods had. 
perished with her, on the owners of goods placed in 
the boat, “ quia jactus in tributum nave salvA 
venit*.” 

On the same principle, if the ship sank, or was 
cast away, every one might save what he could 
belonging to him without liability to contribution 
“tanquam ex incendio‘.” If goods were flung over- 


‘ ^'Deniissre damnum colU' 

tionis coDsortio non sarcitur per cos 
qui mcrccs suas ex naufragio libera- 
nint.** L. 5. ib. Again: **si conser- 
vatis mercibus deierior facta sit navis 
autaliquid exarmaverit, nulla facienda 
est collatio, quia dissimilis earum re- 
rum causa est qusc navis gratiA paran- 
tur et earum pro quibus inercedem 


aliquis accepit.” Eod. 1. Vide 6 . eod. 

• Eod. 3. 1 1. 

* 4 eod. : *Mtaque si vicenum raer- 
ccs duonim fuerint, et alterius aspor* 
gine decern esse coeperint, ille cujus res 
integrae sunt pro vicenis conferret, bic 
pro decern.” 

■* Eod. 2, 
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board and tbe ship escaped that danger, but perished 
afterwards, the owners of goods retrieved by divers 
were liable to contribute to the loss of the owTiers 
on the first occasion’, but not to those on the second. 
So if the ship was ransomed from pirates, all goods 
were liable to contribution; but the loss of what 
the pirates actually carried away fell upon the 
proprietors of those goods only®; no claim could be 
made by them for compensation against him who 
had ransomed his property, “quod vero prsedones 
abstulerint eum pci'dere cujus fait ncc conferendum 
ei qui suas merces redemerit.” Tliat loss only was 
common which was incurred to escape a common 
danger. So if the mast was stimck by lightning’, 
no claim could be made by the owner of the ship 
for compensation from the merchandize on board the 
vessel; for if the smith breaks his hammer or his 
anvil, the person who has hired him to do the work 
in performing which the accident has happened is 
not liable : “ nam et si faber incudem aut malleum 
fregerit, non imputaretur ci qui locaverit opus.” 
But if the mast has been cut away to avoid a com- 
mon danger, or if the loss had been incurred at the 
request of the owmers of the goods, the shipowner 
could claim contribution “ si voluntate vectorum vel 
propter aliquem metum in detrimentum factum sit 
hoc ipsum sarciri oportet,” and “quum arbor aut 
aliud navis instrumentum removendi communis peri- 
culi caus^ dejectum est, contributio debetur.” The 
owners of goods flung into the sea, if they had 

^ Eod. 3 6 eod. 

• n. 14. 1. 3. 3. 
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agreed on a price for the freight, had an action “ ex 
locate” against the inagister of the sliip, and he had 
an action “ ex conducto” for contribution against those 
whose goods liad been preserved. The “inagister” 
was not responsible for solvency of the passengers. 

TIic freighters had an action “ ex locate ” against 
the “magister” who had ventured upon a river with- 
out a pilot, in consequence of which the ship was 
lost ; and if he Imd undertaken to deliver the goods 
by a certain time, and was unable, whether from his 
own fault or not, to fulfil his engagement. If 3'ou 
hired a ship of 2000 amphorne “ aversione,” you must 
pay to that amount, whatever be the number of 
amphorae you actually put on board ; otherwise if 
you only hire space for a particular number. 

The owner of the ship saved was on the principle 
stated liable to contribute in proportion with the 
rest. “ Placuit omnes quorum interfuisset jacturam 
fieri conferre oportcrc — itaque dominus navis pro 
portione obligatum esse.” 

No compensation was due for freemen who had 
perished. “ Corpoi-um liberorum sestimationem nul- 
1am fieri posse.” 
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CHAPTER XIX. 


GENERAL VIEW OF THE LAW AS TO 
ERROR. 

Error is incompatible with consent, and if it 
attaches to the substance of a contract annuls it. The 
general rule is stated thus: “In omnibus' negotiis 
contrahendis sive bonA, fide sint sive non sint si error 
aliquis intervenit ut aliud .sentiat (puta) qui emit, 
aut qui conducit aliud, qui cum his contrahit nihil 
valet quod acti est.” An error* as to the identity of 
the object destroyed the contract, “quia in corpore 
dissentimus emptio nulla est*.” “ Si Stichum stipu- 
latu.s, ego de alio sentiam, tu do alio, nihil actum erit.” 
But an error affecting only what was collateral to 
the contract did not annul it* : as if it was agreed to 
purchase an estate with the slave Stichus, and the 
purchaser by Stichus meant one man, and the seller 
another, the contract nevertheless was valid. Error 
as to the name, if the thing was ascertained, was im- 
materiaF. The contract was invalid if at the time 
of making it the thing contracted for had ceased to 
exist: “arboribus quoque vento dejectis vel absump- 
tis igne dictum est emptioncm fundi non videri con- 
tractam esse si contcmplatione illarum arborum velut 

^ n. 44. 7. 57. ’ n. 451, gj. I. and IJ7, § 1. 

n. 50. 17. 1 16. § I : *' non viilcntur ■* n. iS. i. 34. 
qui errant consentire.”- • U . 44. 7. 9. 1. 

• n. 18. t. g. IT. {. I. 86. 
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oliveti fundus comparabatur sive sciente sive ignorante 
venditore, sive autem emtor sciebat vel ignorabat 
vel uterque eorum hiec obtinent quae in superioribus 
casibus pro aedibus dicta sunt* e. g. if it was agreed 
to purchase two slaves for a certain sum, and one 
was dead, the contract did not hold as to the other*. 
If the thing contracted for was partially destroyed, 
the value of what was left determined the validity 
of the contract. If half the value, or the principal 
part of the thing contracted for remained, the con- 
tract could be enforced, and the loss* adjusted by 
the “arbitrium boni viri.” Error as to quality, 
i. e. the sourness of wine, if the object w’as agreed 
upon, did not vitiate the contract, but if meaning to 
buy wine I bought what was not bad wine, but 
vinegar, “ab initio acetum,” the contract was null*. 
In the case first put, the buyer though the contract 
was not void had an action “ex aedilitio edicto” against 
the seller. Error as to the price or quantity of the 
thing sold made the contract void. Error as to the 
property, if a man ignorantly bought what was his 
own*. But if a man thinking himself the proprietor 
of what belonged to another, sold it, or thinking 


J n. i8. 1. *i8. Cujacius, 4. 744, 
Qu(tttiont$ Papimanrr : “Sine re vide- 
tur oontracta renditio si ea res qua* 
veniit majori ex parte ]>enerit ante 
venditiouem, sed si pars dimidia per* 
inanserit et dimidia perierit, vel si mi- 
nor pars, venditio consistet, quia non 
intelligitur periiue domus cujus pars 

major superest aut dimidia cogitur 

igitur solvere pretium rei quamvis non 

sit integra res sed bonus vir arbi- 

trabitur ut diminuatur pretium.** 


^ IT. 18. 4. I. and 7. i. Cujacius, 
10, p. 244, Querst. Papin. 

II. 18. r. 44. 

18. I. 15. 

* n. 18. 1. 57. 

* n. 18. I. 10 and 14. 

18. 1.9. 1. 

Tlie text n. 18. 1. 9. 2. has given rise 
to much dispute. 

* rei emptio non valet.** II» 
18. I. 16. 
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what he dealt with belonged to another when in fact 
it was his own, sold it, in both these cases the con- 
tract was valid 

An error as to the nature of the contract annulled 
it: “non satis autem est dantis esse nummos, et 
fieri accipientis, ut obligatio nascatur, sed etiam 
hoc animo* dari et accipi ut obligatio constituatur.” 

Error as to the person, where the quality or re- 
lation of the person was a main ingredient of the 
contract annulled : as in the case of a donation, if 
supposing that I have given to Caius I have given 
to Titius ; or if supposing that I have agreed with 
Zeuxis to furnish me a picture* 1 have agreed with 
some one else ; but where this is not the case, as in 
buying and selling, or hiring and letting to hire, 
error as to the person is of no more importance than 
error as to the name. A contract^ did not fail be- 
cause the motive which led one of the parties to 
make it was erroneous ; but if a person paid money 
imagining that he was obliged to pay it when in 
fact he was not so bound, the money might be 
recovered. The detestable doctrine of our law, that 
money paid under a mistake as to the law cannot be 
recovered, had of course no place in the system built 
up by Caius and Papinian. This topic will be con- 
sidered more fully in the “ condictio indebiti.” The 
law gave no remedy to supine ignorance*. 

‘ n. 17. I. 49. 18. 1. 9. 

41. 1. 35. 13 . I. 18. 


18. I. 15. I. 

• n. 7 . 1. 15. 

5. 1. 3. 

» n. 12. I. 18. 

♦4- 7- 3. § >• 
3- 5- 5- 


41. 1. 36. 

* n. 19. 1. 5, § I. 

13 . 7. 3. 

Code Nap. 1 131. 

Pothier, Oblig. § 43, 8 43. 

• n. 18. I. IS, § I. 
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If Ciiius delivered an article e.stiuiated at a fixed 
sum to Titius that it might be sold by Titius — Caius 
had the “ lestimatoria actio pnescriptis verbis” to 
enforce his ri"hts ajjainst Titius. lu this action the 
Judge was bound to consider' the peculiar character 
of the transaction, and the principles by which it 
was to be determined. It might partake of the 
nature of a “ mandatum ” or of a “ commodatum,” 
but if it was simply a bargain according to which 
the Receiver bound himself to restore the thing or 
its value, the ri.sk lay upon him, and this was 
presumed when his accommodation had been the 
moving cause of the contract. 


' Puchta, p. 464. 

n. 19. 3. I- 

** Actio <le {ostimato proponUur t>l* 
lentL'e dubitationis gratiil : [C'ntiinatio 
autom pertculum fact! ejuB qui susce- 
pity aut igitur ipBam rem delM:bit in- 
comjptam reddere aut a^tiroationcm 
de quA convenit/* 

* II. II. I. ir: “ Rogaati me lit 
tibi pecuaiain orederem; ego cum non 

haberem lancem tibi de<ii ut cam 

vendcrcs qvicKl « lancem sine 

tuA culpA perdidcris utrura mihi 

an tibi perierit qmestlonis e.st. Milii vi* 
detur Nerva> dUtinctio veriHsirua exi«< 
timantis muUum interesse venakra 


habtii banc ma^sam nocne, ut si vena- 

km babui niibi perierit quodsi 

!).tc causa fuit vendendi ut tu utereris, 
libi earn ]H;riisse et maxime si sine 
usmia crodidi.'* 

n. 19. 5. 17. 1: *‘Si margariU 
tibi s«timata dedero: ut aut eadem 
mihi ntferres aut pretiuin comm, delude 
biec per'erint ante venditioncni, cujus 
pcriculum sit? ct ait Lalico, quod ct 
Pom{>on;u8 scripsit, si quidem ego te 
venditor rogavi, meum ease pcriculum, 
si tu me, tuum— si neuter, nostrum ; 
sed duntaxat conseiisimus, teneri to 
hactenus ut dolum et culpam raihi 
pnestos.” 
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CII. X.X.] 

As in this case the property was transferred to 
him, the contract resembles that which has been 
just considered. 


LIABILITY OF .MASTERS OF SHIPS, INNS, 
TAA'ERNS', *c. 


The Roman law e.xercised a special control over 
this class of persons, as great trust was of necessity 
reposed in them, and the opportunities for fraud 
which they possessed were numerous — “ Maxima 
utilitas est hujus edicti quia necesse est plerumque 
eorum fidem sequi et res custodim eorum commit- 
tere.” They were bound to restore or make good 
the things entrusted to them unless in the cases of 
" naufragium,” “vis Piratarum,” “vis major,” or 
a special contract®. 

The law applied to those who received travellers 
as a trade, not in the case of one “qui hospitio 
repentino recipitur.” It appears from the Law re- 
ferred to in the note’, that the keeper of an inn 
could not refuse to admit travellers ; therefore though 
responsible for the act of regular inmates, he was 
not responsible for the act of casual guests. 


* n. 4. 9 : “Ait Prmtor, naut% cau- 
pones stabuinrii quod cujusque salvum 
fore rcceporint nisi rcstituant in eos 
judicium dabrt.” 

* IT. 4. 9. 7 : "item si pranlixerit 
ut unusquigquo vccionim res suas 
servet neque damnum se prEestitarum, 
et consenserint vcctorcs, pnedictioni 
non convenietur.” 

* IX. 47. 5. 6. The rule is very 
clear; but the Germans have tried to 


involve it in doubt and darkiuss. 
Iluschke, tah. I'rit. Zcittrhrift, 3. 72 . 
Gluck, 6, § 493. 

See the case of Coggs and Bernard 
Smith, Leadinff Cates, VoL I., remark- 
able because the «,deam of a principle 
to bo traced in the text, and is 
established in Mr Smith's note, p. 184, 
though it is clouded by the subsequent 
comment. 
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WORK AND LABOUR'. 

lie who has obtruded upon another service with- 
out any specific promise of remuneration, cannot 
enforce a claim to it. But if the case falls under 
this category, that he is a person accustomed to 
receive pay for such services as he has rendered, 
and that the persons receiving them knew him to 
be such a person when he accepted them, he may 
without any promise bring an action “ praescriptis 
verbis ” for his reward. This rule held with regard 
to the services of physicians, midwives, proxe- 
netae, &c. 


DUTY OF NOURISHING'. 


This may rest on contract, bequest’, or deUctum, 
or relationship*. 

In consequence of this last head, parents or 
children, through every direct degree in the ascend- 


^ IT. 19. 5. n, 

II. 50. 13- I. 3. 

The p&SBage in which Ulpian is sup- 
posed to attack Christianity, enume- 
rating the different artiste and profes- 
sional persons who might claim a re- 
medy. He says, ** Medicos fortasse 
quis decipiet etiam eos qui alicujus 
partis corporis... sanitatem pollicentur, 
ut puta si auricularius et non iamen 
si incantavit si imprecatus est si, ut 
vulgari verbo impostorum utar, exor- 
cizarit, non sunt enira ista medicinae 
genera, tametsi sint qui hos sibi pro- 
fuisse cum prsedicatione affirment." 

4 eod. ** An el philosopbi profcs- 
sorum numcro sint ? et non putem, 
non quia non religiosa res est, scd quia 
hoc primum profiteri eos oportet, mer- 


cenariam operam spemcre. Proinde 
ne quis quidem professoribus jus di- 
cat, est enim res sanctissima civilis 
sapieniia.” I have quoted the law at 
some length, as it is conspicuous even 
in the Digest for gravity of language 
and elevation of sentiment : very dif- 
ferent is that of the Code. 3. 1 . un. 

* IT. 9. 47: **Cum liberi bominis 
corpus ex eo quod dejectum effusumve 
quid erit, kesum fuerit, judex compu- 
tet mercedes medicis pnestitas ciete- 
raque impendia qu» in curatione facta 
sunt, pneterea operarum quibus caruit 
aut canturus est, ob id quod inutilis 
factus est" 

* IT. 33. I. rr. 34. I. 14. 1. 

* n. 15. 3. 
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ing and descending lines, were bound “ pro modo 
facultatum ” in case of necessity reciprocally to sup- 
port each other. The crime of the descendant might 
exonerate the ascendant from this obligation. “Tre- 
batio denique Marius rescriptum est merito patrem 
eum nolle alere qui eum detulerat'.” 

The mother was bound to support illegitimate 
children. The obhgation did not extend to brothers 
and sisters. 


EVICTION. 

The remedy under this head lay for the buyer 
when he was deprived of the thing he had bought 
by a valid legal sentence. It was necessary to es- 
tablish the “auctoritas,” i.e. for the buyer’s right, that 
the loss should have been sustained by a formal 
contract, not by any compromise nor by accident, 
nor by an unjust decree; that the cause of the evic- 
tion must precede in point of time the right of the 
buyer ; and that he should be deprived of the 
thing bought or a part of it by the eviction, “ quoties 
res ita amittitur ut earn habere non hceat propter 
ipsam evictionem.” 

The “auctoritas” did not hold where the buyer 
bought a chance, or knew the thing he bought to be 


^ n. 25. 3. 5. 1 1. As to childreu of 
concubines and all recognized lUo* 
gitimate children, see c. 5, z. do eo 
qui duxit in Afairim, 4. 7. 

Novell. 1 17. c. 7. Nov. 89. 15. 
Novell. 89. c. fi. 4. 6. 

Definition of victus. 


n. 50. 16. <3- 44. 

Id. 234, § 1: “Verbutn vivere qui- 
dem putant ad cibum pertinere sed 
Ofiliufl ad Atticnm ait his verbis ei 
vestimenta et stran enta contineri, 
sine his enlm vivere neminem posse.'* 
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the property of auothcr, or a pledge, or lost the 
property in it by his own fault or negligence, or 
by any act to which his loss of the enjoyment of 
what he had stipulated could be ascribed, or by any 
failure on the buyer’s part to fulfil his contract, nor 
where there was a special contract that the seller 
should not truarantee aijainst the evnction — which 
contract however could only prevent the recovery 
by the buyer of the double value,’ not of the price 
of the thing. It was no answer to the buyer in 
this action, if after eviction the seller offered to 
replace him in possession' of the thing from which 
he had been evicted. 

The liability of the vendor was regulated by the 
stipulation, which was usually “ in dupluin ” if there 
was no precise sura mentioned ; he was liable for the 
value of the thing, and “ex nature ex empto ac- 
tionis hoc quod interest*.” 


CONTRACTS OFTEN GRAFTED ON THE EMTIO 
VENDITIO. 


In diem, addictio^. 

The “ in diem addictio ” was an agreement that 
if a better offer should be made within a certain time 


the seller might refuse to 
cancel it if completed. 

* **Emtori post enctionom aervi 
quem dominua abduxit, venditor, eun- 
dem Bervtim post tempus offerendo 
quo minus prsastet, quod emtoria in- 
terest non recte defenditur.*’ 
n. 'll. 7 . 67. 
n, 44. 4. 15. 


complete the contract, or 


* n. 5 1. 1. 60. 

19. i . n, § 14, § 15, § 18. 

* i8. 1: ''In diera addictio ita fit. 
Hie fundus centum eato tibi emptus 
nisi si quis intra Kalendas Januarias 
pro3timas mcliorem conditionem fece* 
rit quo res a domino abeat.” 
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Any thing* that increased the advantage of the 
seller was a better offer, e.g. that the price would 
be paid at a more convenient place. 

If the sale was perfect* the thing sold was at the 
hazard of the buyer, if conditional, at that of the seller. 

If better conditions were offered®, to accept them 
or not was at the option of the vendor, and the 
buyer might, if he pleased, adopt those conditions', 
and renew the contract. 


HOW OBLIGATIONS ARE EXTINGUISHED. 


The “ vinculum ” of an obligation might be 
destroyed “ipso jure,” or rendered useless by a 
perpetual exception granted to the person liable to it. 

Obligations were cancelled “ ipso jure” by pay- 
ment, “solutione,” set off, “ compensatione,” by no- 
vation, “novatione,” by confusion, “confusione,” by 
the destruction of the thing, “ rei interitu,” by what 
was inconsistent with their existence, as "accepti- 
latio,” “ contrario consensu,” “ rei restitutione,” and 
the death of those who were parties to them. 

The exceptions which prevent an obligation from 
being enforced are “ pactum ne petatur,” “ transactio- 


> Eck!. 4. 6 . 

5.*‘quicquul ad utilitatemvenditoris 
pertinet pro mcUore conditione baberi 
debet.” 

* n. 18. 6. 8: *'Necessario scien- 
dum est quando perfecta ni emtio, 
tunc enim sciemus cujus periculom 
eet ; nam perfecta emtione periculum 
ad emptorem respiciet.” 

* n. 18. 5. 7*8: ** necesse autcm 
habebit veoditor meliore conditione 
allat& certiorem priorcm emtorem fa- 
cere, ut ai quid aUus adjecit ipse 


quoque adjicere possit.” 

‘ n. 18. a. 4, § 4. 
eoO. 16. 
eod. 6. pr. 

* n. 18. 3,4: "Sifundoslegecom- 
missoriA venierit, hoc est ut nisi intra 
cortuni diem pretium sit exsolutum, 
inemtus fieret,” &o. 

Rod. 4, § 4. 

n. 18. 6. 4. 

4'- 4- 4. I 3- 
18. 3. 4. 

18. 3. 4, I i. 

21 


Digitized by Google 



322 ROMAN PRIVATE LAW. [CH. 

nis,” “jurisjurandi,” “rei judicatii?,” “in integrum 
restitutionis,” and when the creditor ceased to have 
any interest therein. 

“ Solutio,” strictly speaking, is when the debtor 
has done what he promised that he would do. 

Tutors and curators might, without the authority 
of a magistrate, discharge what was owing from 
their ward, and him who was under their “ curatio.” 

A stranger might make payment for a debtor 
without his knowledge, and even against his will; 
but in such cases the stranger could not recover 
from the debtor what he had paid ; there being no 
right of action “ mandati,” or “ negotiorum gestorum,” 
or “ nominis ccssio.” 

The payment must be made with the intention 
of exonerating the debtor, otherwise it gives rise 
to another right of action, as “ nominis venditio.” 

Payment may be made to the creditor who has 
the administration of his own affixirs to his procu- 
rator or tutor. Payment made to the “pupillus” 
only exonerates the debtor in so far as the “ pupil- 
lus” is thereby “ locupletior factus.” 

Payment made to any one but the creditor is 
not sufficient, unless it has been paid to one w'ho 
had been, and whom the debtor still supposed to 
be, the “procurator” of the creditor. 

Or, if the money so paid is “ in rem versa cre- 
ditoris',” or the transaction is ratified by him. Or 
to the person whose name is inserted in the agree- 
ment “ veluti siquis stipuletur sibi aut Titio*.” And 

IL 46- 3 - f 8. Eod. 61 : “ Quotio* ro|»cti posHit, competit liberatio.'* 
id quod tibi debeo ad te pervenit et * 11. 46. ^ 3, § 4. 

tibi uibil absit, ncc quoa aolutum uat, 
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this although the creditor forbid such payment, 
“quia certam conditionem habuit stipulatio, quam 
immutare non potuit stipulator.” 

The promi.se must be literally performed. The 
creditor cannot be forced to receive any thing 
different from that he h;is contracted for, “ aliud 
pro alio invito creditori solvi non pote.st'.” The 
creditor cannot be compelled to accept part of 
the price, but may retain the thing sold till the 
whole is paid*. The debtor had till the last moment 
of the day mentioned to pay his debt; if no day was 
mentioned, the debt was due immediately. 

If no specific place in which payment shall be 
made was agreed on, the debtor so long as he was 
not “ in mora,” might pay whore he pleased, after 
he was “ in morii.” The option was the creditor’s. 

COMPENSATIO. SET OFF*. 

A “conipensatio” must be an obligation valid by 
the civil or natural law immediate and uncondi- 
tional, and of the same nature as the obligation it 
is employed to extinguish. 

No obligation therefore that could be barred by 
an “ exceptio ” was a set off. 

A set off was not allowed*, 

1 . “ Where possession which had been taken by 
violence was to be restored.” 

2. In the case of a deposit. 

The old law did not allow the set off in the 

> n. 11. I. 1, I 1. * Eml. h. t. 14, § 1. 14, § I. 

’ n. 19. I. 1.4, § 8. Potliier, “Spoliatua autc omnia 

’ n. 16. 1 ; “ Debit! et cmiiti inter restitucnilua." 6if, § 1. 

80 contribulio.” Eod. 6. 

21—2 
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“strictis judiciis,” unless where there was room for 
the “ exccptio doli." 


CONFUSIO 

This was where the rights of debtor and creditor 
were blended together. 

NOVATIO" 

was where a new debt was substituted for the old 
one which was extinguished. “ Cum ex priece- 
dente causa, ita nova constituitur ut prior perimatur,” 
are Ulpian’s words. 

It mattered not what was the character of the 
preceding contract, or why it was binding. The 
effect as to the prior obligation was the same as the 
“ solutio the sureties and pledges for the original 
debt became free, and interest on it ceased. 


“PER IN CONTRARIUM ACTUM'.” 

Here the rule “ quibus modis acquirimus iisdem*,” 
or “ contrarium actio, amittimus, quibuscunque modis 
obligamur, iisdem in contrarium actis liberamur,” 
applies. Thus “re integrd,” a consensual contract 
is destroyed when the consent is revoked ; a real con- 
tract, by the restitution of the thing, a “verborum 
obligatio verbis.” This is the “ acceptilatio,” which 
was the annihilation of a debt by the admission in 
formal words of a fictitious payment. 


' Gaiaa, 4, § 6r, § 63. 

’ Gaiu», 1, § 38, § 39. 

3 . § 176. § ' 79 - 

n. ^6. j. 


» Gaiu», 3, § 169. 
Imt. 3. J9, § I. 

II. 46. 4. 

‘ II. 50. 17. 153. 
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“QUOD EGO TIBI PROMISI HABESNE ACCEPTUMi” 
“ HABEO.” 

This exonerated the debtor and his sureties, and 
had the same effect as the “ solutio 

By the old law, an obligation not resting on 
the stipulatio could not be cancelled by the accepti- 
latio, until the stipulatio had by novation been sub- 
stituted for it ; and Aquilius Gallus invented a form 
to overcome this technical obstacle, which is to be 
found in the Digest and the Institutes’. 

An acceptilatio could not be conditional*. 

Besides these methods an obligation might be 
extinguished, “ ipso jure,” by the destruction of the 
object ; for “ impossibilium nulla est obligatio.” 

By the death* of one of the parties where the 
action did not pass to the heir, or where the per- 
sonal services or benefit of the deceased were the 
object of it ; as in the case of a painter or an archi- 
tect] and when what the debtor contracted to give 
has already come “ ex causA, lucrativa” to the creditor; 
“ nam du® cans® lucrativ® in eandem rem et per- 
sonam concurrere non possunt'.” 

Obligations were destroyed by “ exceptio.” 

PACTUM NE PETATUR 

is an agreement between debtor and creditor that 
what is due shall not be sued for. 

Thus though the obligation exists, “ ipso jure,” 

* “ Solutionis exemplo.” n. eo<l. * e. g. **Societas mandatum operis 

* n. 46. 4. 1 8, I I. conductio et oporarum locatio preca- 

/nit. h. t. §1. rium.” n. 38. ii. 

* n. eod. J. ® n. 46. 7. 17 = 19. 
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the debtor may bar the creditor’s demand by the 
“exceptio doli,” or “pact! conventi.” 

This asrrccment mieht be inferred from the con- 
duct of the creditor ; as if he gave back to the debtor 
his“cautio,” or bequeathed liiin the “chirographum.” 
“Pactum no petatur',” might be for ever, or for 
a particular time®; it miglit be “in rem,” as if the 
creditor agreed generally not to sue, or “ in perso- 
nam,” as if ho agreed not to sue a particular person 
as a “fidejussor.” It did not follow because the name 
of a person was introduced that the “pactum” was 
“personale,” “plcrumque enim persona pacto iu- 
seritur non ut personale pactum fiat, sed ut demon- 
stretur cum quo factum pactum est.” 

It was provided by an exceptional law® from re- 
spect to the memory of the dead, that if the heirs 
of an estate liable to debt agreed “ante aditam 
hiereditatem,” with the majority of the creditors, to 
accept a portion of their debt in lieu of the whole, 
such an arrangement was binding upon all. 

The majority' was reckoned by the amount of 
the debt ; if the debts were equal, by the number of 
creditors ; if both were equal, the side prevailed of 
him “qui dignitate prsccellit;” if the dignity was 
equal, “humanior sententia a Pra>tore eligonda est.” 
The other exceptions are the transactio — jusju- 
randum prajscriptio — res judicata — conditio expleta. 


* n. 1. 14 ; Niwdt, A^ol. I. 397. 
ToulUcr, Vol. VII. 310. 341. 

(ilUfk, 4. 119. 

Warnkiiiiig, Lil>. 3. c. 3. ff. i. 

* “ La muiac revile et la d&harge 
peraoiiulle." I’olliier, 616. 617. 

n. 114. 7, §8. 


’ II. 3. 14. 10, § I. 
3 . 14. 7, § 19. 
17. I. ;8, § I. 
40. 4 - 54 . § I- 
43. 8. 33. 
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and the want of any interest in the fulfilment of the 
obligation on the part of the creditor. The “ trans- 
actio” and “jusjurandum” may be discussed else- 
where. The “res judicata,” as “pro veritate accipi- 
tur,” was a complete exoneration of the debtor, as 
it extinguished even the natural obligation': and 
if the debt was afterwards paid by mistake, the 
money might be recovered. “ Pricscriptio,” on the 
other hand, destroyed the action, not the debt. 

If the debt* was not to be sued for in a certain 
event®, the creditor who sued for it, notwithstanding 
that event, might be repelled, “exceptione pacti 
conventi,” or “doli mali.” 

Every obligation ceased when the creditor had 
no longer any interest in the fulfilment of it; 
e. g, if, notwithstanding the neglect of the manda- 
tarius, the mandans had sustained no injury; “si 
nihil deperierit nulla actio est.” 


* IT. 42. I. 56. 

12 . 6 . 4 . 1 . 

20. 6. 13. 

3 II. hai. 3. 15. .3. 

II. 44. 7. 44, § i, § 2. 
45 - !• 56. 4. 


* See the reasoning n. 45. i. 97. § i. 
“Quid eiiim mod interest id a te 6eri 
quod si non feccris seque salvam pecu- 
niam habiturua sum ?" 
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8UCCESSIO MORTIS CAUSA. 

Ip property be considered, succession is either 
universal, that which is given “ in universitatem ju- 
ris,” or singular, that which confers the property in 
a specific object. 

It is either “ inter vivos or “ mortis causal in 
the latter case it is called succession. 

The universal succession “mortis caus^” is inherit- 
ance, which signifies, if taken in the sense of the 
right of the heir, the right of succeeding “ in uni- 
versum jus” of the deceased*. The inheritance so 
succeeded to stands in the place of the deceased. 
“ Hsereditas non hscredis personam, sed defuncti 
sustinet’.” In it are comprised all that the deceased 
has left^, as well corporeal things, though “ extra 
commercium,” as incorporeal, and whatever gain or 
loss accrued to the inheritance after the death of 
the deceased’. 


> Briasoniufl <le verb, eignific. voc. 
Buccedere, succeeein, successores. 

* ** Heeredita^ nihil aliud est quam 
Buccessio in univeraum jus quod de* 
functufl habuit.” II. d. R. T. 6?. de 
V. S. 34* 

* n. de acq. Hier. 34. 

* ** Hwredita* etiam Bine idlo cor- 


pore quifl intellectum habet** II. 5. 
3 - 50. 

‘ ** Item non solum ea qme mortis 
tempore fuerunt, sed si qua posteaaug' 
menta luereditati acceeserunt venire in 
hcereditatis petitioncm, nam bsreilitas 
et augmentum recipit etdiminutionem 
n. 5. 1. JO, § 5. 
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Of this succession there are two kinds — the 
direct and indirect (fideicommissaria) . The heir 
succeeds directly : if he is ordered to give the in- 
heritance to any one he is termed “fiduciarius'.” The 
“ fideicommissarius,” the person in favour of whom 
the trust is left, succeeds indirectly “ quasi hseres.” 
The “ successio singularis,” that which confers the 
property in a specific object* is (i) “per legatum*/’ 
by means of a legacy; {2) “per fideicommissum 
singulare,” by means of a special trust’; (3) “per 
mortis caus 4 donationem*,” and “mortis causS, ca- 
pionem’.” 

“Successio civilis” is of two kinds ; either accord- 
ing to the will of the deceased, i. e. testamentary ; 
or according to the'law, i.e. “ab intestato.” 

The power* which enables man after he has dis- 
appeared from the earth to control the enjoyment 
of its surface, and its produce, is emphatically the 
creature of positive institution. The law of nature 
obliges the father to nourish his children during 
his life, and to provide if he can for their support 
after his death. There it stops: the manner in 
which his property shall be distributed, the period 


* n. 36. 1. 67. 3. 

* Florentinus definea le^atam, ** dc- 
libationem hereditati# quA tostator 
quod univcrsum hmredia foret alicui 
quid collatum yelit.*' 

* Vlp. Gr. 75 , § I. 

‘ n. 39. 6. 35. 

* n. 39. “6, 8, II. 18. 

* LaServa, in his iMlmiraUe work 
Dtrecho Romano, defines inheritance as 
*‘reempUyo de unas personas en los 
derccUos de otras.” Vol. l. 3^3. 


ImtU. Lib. 7 . tit. 10—13. 

Caius, 7. 97. 98. 99. Lib. 3. tit. 
I — 9. 100. 

n. 18- 38. 

Cod. Hbb. tit 1—50. Novell. 115. 
118. 117. 

Gaus,“ Erbrecht,*’in WcltgatchichtU- 
cher Entwickclung (warpe<l to the He- 
gelian view, but a work of uncommou 
tneriO, see especially Vol. II. 

Donellus, Lib. 6 — 8. Lib. 9. c. i — 4. 
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of time during which his will shall regulate that 
distribution, the rules and conditions in conformity 
with which his inheritance shall be enjoyed, depend 
altogether upon the assistance and pleasure of society, 
and until society was established never could have 
existed. Con.sequently, the civil and not the natural 
law is the standard to which alone the jurist must 
appeal when he examines this most comprehensive 
and eminently artificial chapter of human legisla- 
tion. There is no topic on which the jurisprudence 
of difierent nations so widely diflers, no head of 
private law with which the political state of society 
is more immediately and intimately connected. A 
fundamental change in the law of descent would 
in our own country most assuredly, and in most 
others, draw after it a change in the form of our 
government, and give society a widely different 
aspect'. 

According to the Roman law the de^th of an 
individual possessed of property gave certain per- 
sons, by his command if he had made a will, by 
command of the law if he had died intestate, the 
right or the duty of filling up the place he had left 


^ There are four principal objects in 
every code of Lawn which are not 
within the scope of ordinary rules, and 
the bo-sis of which must necessarily be 
adapted to the form of tlie govern- 
ment of the nation for whic!) the cod© 
is made. TlieBo are paternal Hutho- 
rity, the contnwjt of marriago, succos- 
sions, and testaments. There are two 
otlicrs of great interest, but which 
have a narrower scope, and are con- 
centrated almost entirely in commer- 


cial matters ; these are the contract of 
loan ami mortgages. Pour le regie- 
menb de toutes les autres transactions 
de la vie humaine il n’y a qu'h suivto 
La droito et simple ; mais pour 

celles dont je viens de parler il faut 
s’dlever au dessous de La routine ordi- 
naire, et fixer sea regards sur la fonne 
ct la situation de letat auquel on veut 
doiinor dea lois.” Malcville, Analyse 
Baisonnle du Code Civil, Vol. II. p, 170. 
MonteB()uieu, L. 37. 
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vacant, and of assuming towards all mankind, so 
far as property was concerned, the character of his 
representative. The person occupying this position 
was called “ha?res.” The assemblage of rights and 
liabilities with which he was so inve.sted was called 
the “hicreditas.” The Koman Law allowed the 
decea.scd to bequeath to those who were not the 
“hieres” certain shares, called “legatne,” which were to 
be taken from, and which depended for tlieir validity 
upon, the inheritance in the strict and legal sense. 
With the law therefore of inheritance, the law regu- 
lating these shares of the inheritance is in strict con- 
nexion ; and afterwards with the progress and refine- 
ment of society other rights grew up, and particular 
persons, under particular circumstances (the deceased 
having violated those conditions on which the society 
to which he belonged enforced obedience from its 
members to his will), might invoke the aid of law 
to give them the inheritance or a share of it, even 
against the will (cruelly or capriciously exercised) of 
the deceased. This right so recognized will form an- 
other head of our inquiry (Bonorum possessio contra 
tabula s). 

That if a valid will had been left it disposed of 
all belonging to the testator, was a fundamental 
doctrine of Roman jurisprudence. “Nemo,” said the 
civilians, “pro parte testatus, pro parte intestatus 
decedere potest.” Hence it followed that if the will 
omitted the mention of certain portions of the es- 
tate, the portion so omitted went to the heir, or 
heirs if there w'ere more than one, and not to those 
who would have succeeded in case of an intestacy. 
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Another principle was, that no one could leave more 
than one will. The arrangement in the Institutes 
inverts the natural order, and treats of succession 
“ex testamento,” before that “ab intestate.” Thus 
it appears that according to the Roman Law, death* 
though it destroyed all the rights of the deceased 
that arose from his public rank, or domestic con- 
dition, did not affect his property, with regard to 
which a legal, immediately took the place of the 
physical personality. His property considered as 
an integrally judicial whole, was called succession, 
in the objective meaning of the word ; a name re- 
peatedly exchanged in the Roman laws with that 
of “ haereditas,” “ patrimonium defuncti,” “ bona de- 
functi,” “universum jus defuncti,” and sometimes that 
of “ familia.” The austere and exclusive character 
of the early Roman law is ineffaceably stamped on 
this portion of jurisprudence. All that the son re- 
presented being absorbed by the father, his death 
left no chasm, and it was not necessary that the 
community should create a legal personality to fill 
his place. When the head of the family died, the 
reverse happened. For he personified all things, 
sacred and profane, of the domestic society of which 
he was the head. 

SUCCESSION AB INTESTATO. 

According to the law of the Twelve Tables, the 
first order of heirs were the “ sui hreredes,” i. e. chil- 
dren unemancipated at the time of the father’s death. 
Emancipated children were not called to the succes- 
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sion. Daughters were called with sons to the suc- 
cession in equal shares, as children did not succeed 
to the mother; and husband and wife succeeded each 
other only when there was no other heir; the estate 
of the daughter sooner or later returned to the family 
from which she was descended. 

After the “hieredes sui” came the "agnati,” 
or male relations, excluding maternal relations, eman- 
cipated children, the mother of the deceased, and the 
daughter’s children. 

If there were no "hseredes sui” or “agnati” the 
succession devolved on the relations through the 
female side — the “cognati.” 

By the law of the Twelve Tables daughters were 
called to the succession with sons; but the evils and 
corruption caused by leaving so much wealth in the 
power of women were so great that the Voconian law 
limited the amount to which they could succeed in 
any case, even when the deceased was their father 
and had no other children. 

Such was the order of successions “ ah intestato ;” 
but the right of bequest, to which the Romans clung 
with great tenacity, broke down these legal barriers, 
and destroyed the original equality which it had been 
the object of the legislature to establish. 

As the manners of the Roman softened, the ex- 
clusion of emancipated children from the paternal 
inheritance was considered unjust, and the Praetor, 
the organ of real equity, admitted them to their share 
of the patrimony. 

By the “ senatusconsultum Tertullianum ” mo- 
thers were admitted to the inheritance of their chil- 
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dren, by the "senatusconsultura orphilianum” chil- 
dren were admitted to the succession of their mother. 

Increasing luxury and false refinement triumphed 
over the Voconian law, and the daughter’s children 
were admitted to the succession of their maternal 
grandmother; first, with the reservation of a fourth 
for the “agnati,” and finally for the entire estate. 

At last Justinian, by the ii8 and 127 Novells, 
abolished all distinction between the “aguati” and 
the “cognati,” and called to an equal share of the 
inheritance the relations by the male and the female 
side, the descendants of son.s, and the descendants of 
daufifliters. The laws which make this change be- 
tray, as might be expected from the age in which 
they were established, the mo.st entire ignorance both 
of the general principles of jurisprudence, and of the 
political object which the laws he abrogated had in 
view. 

The order in which heirs were called to the suc- 
cession “ab intestato” was the following: — 

1st. The lawful children of the deceased male 
and female, whether by the same or different mo- 
thers, to the exclusion of all other relations. 

If in the first degree, they succeeded “per capita;” 
if these were grandchildren, the succe.ssion was distri- 
buted “per stirpes:” the grandchildren, howeve. 
numerous, taking no more than their father or mo- 
ther would have taken had he or she been alive. 

The representation in the direct descending line 
continued to the remotest link ; and what has been 
said of grandchildren applies also to great grand- 
children, &c. 
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2nd. In the failure of the descending line those 
in the ascending line succeeded according to the 
proximity of degree, and not on the principle of repre- 
sentation ; the father and mother, or either, excluding 
the grandfather and grandmother, paternal or ma- 
ternal, and they the great-grandfather. 

In the event of claims by the ascendants in the 
same degree, but of different line.s, the succession w'as 
equally divided between the two lines; one progeni- 
tor in one line if alone taking an equal share with 
several who might belong to the other. 

3rd. Collaterals. 

Failing descendants and ascendants the succes- 
sion was given to collaterals, according to the 
proximity of degree, with two exceptions, the one 
derived from the principle of representation, the other 
from the double tie. 

The principle of representation, that is of putting 
one person in the place of another, gave the children 
of brothers and sisters an equal share with their 
uncles and aunts, all such children taking only the 
share that their father or mother if alive would have 
inherited. 

By the doctrine of the double tie the brothers 
and sisters of the whole blood excluded those of the 
half-blood, whether uterine or consanguineous. 

Neither of these rights of representation or of 
double tie extended beyond the children of brothers 
and sisters. 

They prevailed only w’hen the children of differ- 
ent brothers and sisters competed with the brothers 
and sisters or uncles and aunts of the deceased; 
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otherwise the children of different brothers and sisters, 
though the members sprung from the respective 
stocks was different, divided the succession “per 
capita.” 

So when the children of different brothers and 
sisters, some of the half and some of the whole blood, 
came to the succession “jure suo,” without any com- 
petent relations in the higher degree, the privilege of 
the double tie ceased, and the succession was distri- 
buted among them “ per capita.” 

Such was the system that the barbarous hordes 
who overthrew the Roman empire, and who may 
still be said to be in great measure the legislators 
of our attorney-governed, and in that sense most 
unpractical country, found established in Western 
Europe. 

There were eight degrees of the “ bonorum pos- 
sessio” by the old law. 

1. “Unde liberi,” according to \vhich the “sui 
hseredes ” and emancipated children were called to 
the succession of their father or grandfather, “ab 
intestato.” 

2. “ Unde legitimi,” giving the succession to the 
legitimate heirs; e.g. the “agnati, patroni, mater, 
liberi,” who by law, a senatuscoiisultum, or the con- 
stitution of the prince, had a right to it. 

3. “ Unde decern personae,” giving the succes- 
sion of an emancipated son “ non contracts fiducii ’’ 
to ten persons. These were the father, mother, 
grandfather, grandmother (paternal and maternal), 
the son, the daughter, the grandson, the grand- 
daughter, brother and sister. 
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4. “ Unde cognati,” by which the cognati, there 
being no heirs or agnati, were called to the succession. 

5. “Tanquam ex familiii,” by which failing the 
patron and bis children, the agnati of the patron 
were called to the freedman’s succes.sion. 

6. “Unde patroni patrona'que liberique eorum,” 
given to the patrons of each sex and their children. 

7. “Unde cognati manumissoris.” 

8. “ Unde vir et uxor,” by which failing the ag- 
nati and the cognati, the patron, his children and 
agnati, the husband was called to the posse.ssion of 
the wife, and the wife to that of the husband. 

Of these the Emperor Justinian removed four : 

The “ Unde Decern personre.” 

The “Tanquam ex famili:\.” 

The “ Unde patroni patronseque et liberi eorum.” 

The “ Unde cognati, manumissoris.” 

If the external form of wills was considered, they 
were divided into public and private by the Roman 
Law. 

Private wills were written or nuncupatory. The 
ingredients required for the validity of both were — 

1st. That the will should be made or pronounced 
“uno contextu'” without interruption. 


* “ Uno contejctu actus teatari opor- 
tct.” 

n. qui test. fac. ii. § 3. 

“ Nec vero uocet interruptio qiw 
necessitate superveniente fit siispenpo 
interim testandi actu.'' C<xi. qui test, 
fac. a8. 

Tnti. de Test. Ordin. § 3. 

Pauli Sentent. 3. 4. 10. 

n. qui test. fac. possit: “ Tn test.i- 
mentis quibus rogati arlesso testeR de* 


bent ut testamentum fiat, alterius rei 
causA forte rogatos ad testandum non 
esse idoneoH placet... si tamen ante 
tcstamentum certiorenturad testamen- 
tum se adbibitOB, posse eos testimo- 
nium suum recte perhibere.” 

Intt de Testam. Ordin. 6 .9. Viu- 
nius od lor. 

n qui tost. fac. pot. § f8. 

20. ^ 6. 

20. § 2. 

22 
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““ andly. The presence of seven witnesses’, with 
regard to whom it was necessary — first, that they 
should be specially invited to witness the transac- 
tion ; secondly, that they should all at the same 
time be in presence of the testator. 

3rdly. That they should be present voluntarily. 

4thly. That they should be competent, that is, 
labouring under no legal or natural disability to act 
as witnesses when the will they attest is made. Such 
were madmen, the deaf, blind and dumb; those who 
had not attained the age of puberty, and prodigals, 
slaves, criminals who had incurred the sentence of 
deportation, or the loss of the testament! factio ; the 
filius familias, with regard to the testament of the 
father ; the paterfamilias, with regard to the testa- 
ment of the son ; the brother uneraancipated with 
regard to the will of a brother, subject to the same 
parent; the heir, the person over whom the heir 
could exercise the “ patria potestas.” 

The peculiarities of a written will were — 

1. The writing of the testator, whether he sub- 
scribed it only in the presence of seven witnesses, 
or being unable to write, employed an eighth witness 
for that purpose ; or wrote himself every word of the 
testament, which is an holograph. 

2. The signature of each witness in his own 
hand, and his seal affixed to the instrument*. 


^ *'LegfttariU et 6dei conunissariU 
quift n')n prius Buccesnores Bunt, testi* 
monium non denegamuB.” lo. eod. 37. 
• Cod. de test. 18. § 1. g 29. eod. 
Intt. 4. de teet. ord. 
n. eod. 3a 22. 4 a&d 5; '‘Singiilos 


testeB qui in testamento adhibentur 
proprio ebirographo adnotare conve* 
nit quis et cqiuB tefltamentum signa* 
vent.** 

InM. de test. § 5. 

**Alioiio qiio<pic annulo lioot aig' 
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If the testator wrote a holograph will, and de- 
clared it to he his will in the presence of the witnesses, 
and placed it in a cover, if the witnesses signed and 
sealed that in which the will was so deposited, it was 
sufficient. Otherwise, in the case of a testament 
not a holograph, unless the testator signed it in the 
presence of the witnesses before he placed it in the 
covering. 

Nor did it matter in what language or on what 
substance the will was written, nor whether the wit- 
nesses did or did not understand the language in 
which it was written. 

The essence' of a nuncupatory will is that the 
testator declares his will in the presence of the wit- 
nes.ses, and in a voice which they can hear. 

PUBLIC TESTAMENTS. 

These testaments were made in the presence of 
the sovereign, or of an appointed magistrate, and 
witnesses were not required for their validity. 

There were two kinds* : one was made on peti- 
tion to the prince and with his permission ; another 
was deposited by the proper magistrate among the 
public archives. 

nare testainentuni/’ n. qai test. fac. 
possit 22. § 22: ‘'Poasint omnes uno 
Hnnulo ai^fnare testameotom.** Cod. 

2 2. § 7 : ** sij^natas tabulae accipi opur- 
tct et n linteo quo tabula involute 
sunt signa impressa fuennt.** 
n. 37. I. 6. § uU. eod. 4. 
frui. de test. ord. I2. 

**Non tamen intelligcntiam sermo- 
iiis mtelligimu8...nam bi rel nuum per* 
cipiat quis cui rei adhibituR sit Ruffi* 
cere.” 

22—2 


n. qui t. f. p. 20. § 9. 

* n. 28. 2. 21. 

** Ut exaudiri po8sit...noii ab om- 
nibus Red a testxbas.” 

CoiJ. de test. 2t. § 2. 26. ood. 

Jn$t. de test, ad § 14. 

* Cod. de test. 19. 

Can. cap. 10. X. de test, gave vali- 
dity to a will signed in the presence of 
the clergyman of the pariah and two 
witneases. 
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CODICIL*. 


Any one who had the right to make a will might 
make a codicil. And therefore, like wills, they were 
written or nuncupatory. 

Codicils were made either as appendages to a 
will, or when there was no will. 

Codicils without a will were said to be “ ah in- 
testate.” The basis on which they rested was the 
good faith of the heir. And therefore any heir was 
bound to their fulfilment. 

Codicils, however, that were appendages to a will, 
whether written or nuncupatory, followed the fate of 
the will’. 

They might be confirmed, or not confirmed, by 
the will ; if confirmed, they were taken as part of the 
will’. 

They might be confirmed* whether they were 


^ History of Codicils given in the 
/rutifuiet. 

* II. 29. 7. 16. § I. 

*• Quicunque ab intestate sucoeaserit 
locum habeat codicilli/* 

* ** Qusecunque in his scribuntur 
perinde habentur ac si in testamento 
scripta essent.*' II. 35. 5. 15. 

** Testamento facto eiiam si codicilli 
in eo confirmati non essent, vires ta« 
men ex eo capient.” n. 19. 7. 16. § 3. 

* Cod. de jure codidll. L. iii. 


'*8i ex testamento hsreditas adita 
non fuisset, fidei comroissum ex hujua* 
modi codicilHs nullius momenti erit.*' 
n. '2g. 7. 16. § 3. 

The forms of confirmation, 45. 5. 
56. n. 

“Si quos codicillos reliquero valere 
volo,^' or “si quid tabulia aliove quo 
genere ad hoc testamentum pertinens 
reliquero, ita valere volo.” II. 29. 7. 
18. 
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made before or after the will which confirmed them, 
“ in prseteritum,” or “ in futurum.” 

Codicils, like testaments, were public or private. 
Public, such as, like wills, were authenticated by 
the sovereign or the magistrate. 

Private, such as were attested by five competent 
witnesses', and if written, subscribed by them; if they 
were confirmed by the will, witnesses were not 
necessary to their validity. The seals of the wit- 
nesses, and the subscription of the testator, were not 
required. 

An heir' could not be directly made, or disin- 
herited by a codicil ; but a “ substitutio ” might be 
supported* “per fidei commissum.” 

A testator might make several codicils 


^ Cod. 1 . ult. 3 de ood. 

C. H. 4. 4. I. 

’ Intt. de codicillis, § 3 * § 3< 


• n. 36. :. 76. 

* **CodiciUo8 et plures quiB faoere 
potest.” n. 29. 6. § I. 
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LAW OF WILLS (continued). 

Tue will of the testator must be certain and 
fixed. Therefore a will leaving to such persons as 
Titius shall select is invalid, “quod alieno arbitrio 
permissa est’.” 

But a will made by one (testamentarius) at 
the suggestion and according to the dictation of 
the testator is valid ; nor is the bequest invalid 
which leaves a choice or selection to a particular 
person. 

In the case of a blind person’, besides the 
seven witnesses, a tabularius who wrote under 
their eyes the will of the testator, or if the tabu- 
larius could not be found, an eighth witness was 
requisite. 

Peculiar privileges were conceded to soldiers 
by the Roman Law in making a will. They were 
released from the necessity of observing any for- 
mality ; “ Militibus quoque modo velint et quo modo 
possunt testameutum facere concessum esse",” was 

> “Nam satia constantcr vetcrua * Cod. L. viil. qui tost, fnecre poa- 
decreverunt tcetameutorum jura per sunt. 

Be firma ease oportere.” * IT. *29. i. 40. 
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the maxim of the Roman Law. To enter into the 
details of these peculiar provisions would be of no 
utility ; they will be found under the head of the 
digest to which I have referred. 

The institution of an heir being the basis of 
the Roman Testament, it is important to consider 
who might be instituted heirs. 

Any one might be instituted an heir who had 
the “ testamenti factio” with the testator. 

Slaves as well as freemen might be appointed 
heirs. The slaves of strangers as well as of the tes- 
tator — the slaves of the testator with those of stran- 
gers without emancipation. The PeregHnus” the 
“filii perduellium,” apostates, and heretics, were 
without the “testamenti factio*.” 

An heir could not be appointed “ litis caus^’.” 

1. The code forbad the parent or child of an 
incestuous intercourse to be the heirs of each 
other. 

2. It forbad the party to a second marriage to 
inherit more than the portion bequeathed by the 
testator to the children of the first. Natural chil- 
dren, where there were legitimate children, could 
inherit only a twelfth share of the property. 

By the old Roman Law an “incerta persona,” 
such as a corporation, could not be appointed heir. 
Neither could a posthumous child. But the later 
law allowed the nomination of an “ incerta persona,” 


' Cod. I. 7. L. ni. de apostatiB. 
Cod. g. 8. 5. § I. ad Leg. Jul. 

• “ Imperatorem Utifl causA haeredem 
institui invidioeum est.** II. 28. 6. 
91. 


Cod. de inoertU nuptiis, 5. 5. L. TI. 
Nov. 89. cap. ult. 

Cod. de sccundls nuptiis, 5. 9. L. vi. 
C\)d. 5. 27. 2. de nat. lib. Nov. 89. 
Galas, 2. 238 or 242. 
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who could be ascertained'. Thus the poor of a parti- 
cular place’ might be named as heirs. The posthu- 
mous child’ was by degrees acknowledged. 

The right of the testator to make a will, and of 
the heir to take under it (i.e. “testamenti factio”), 
depended upon two periods — the one at the time 
when the will was made, the other at his death. 
During the interval between the will and the devo- 
lution of the inheritance the absence of the right 
was of no significance. 

A bequest to a person incapable of receiving it 
was null, and was distributed among the heirs. 

The strictness of the old law as to the nomination 
of the heir was gradually relaxed. 

Justinian allowed the appointment of the heir in 
the midst of a will, and declared that if instead of the 
w'ords “Titius hteres esto,” “Titium ha“redem esse 
jubeo,” other words w'ere employed from which the 
will of the testator could be inferred, it was suflScient. 
So the reference to a document in which the name of 
the heir was written was sufficient. 

If it did not clearly appear who the person 
intended by the testator was, the will was in- 
valid’. 

Any mark’, however, by which he could certainly 
be discovered was enough, and if the person was 


* Init. 1. io. § a 5 - de logatis. 

Cod. 6. 48. 

* Cod. de epiBcop. et clericis, 1. 3. 
14. 49. 

* II. 38. 3. 39. 

« II. 38. 5. 63. § I. 

** Quotiei non apparet qui« hsres 


ioatitutus ait, ioatitutio non valet,** 
etc. 

* Nemo dubitat recte ita heredem 
ouncupari poaae bic mihi haerea csto, 
quum ait corain qui oateuditur.** 
n. 38. 5. 58. ib. !. § 4. 

35 - *• 7 ^- 8. 
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ascertained, an eiTor in the name or false description 
was of no importance 

None but soldiers could leave a will disposing of 
a portion of their property. In an ordinary will the 
testator must distribute all that belonged to him. 
If a special exception was made it was disregarded. 
*^80 if one or more were declared heir or heirs of par- 
ticular portions of property, the limitation was disre- 
garded, as it would have clashed with the testator’s 
purpose which was clear. 

An inheritance could not be given to take effect 
on or from a particular day : in such a case the limi- 
tation was disregarded, and the bequest considered 
absolute*. 

A testator might institute any number of heirs 
as well as a single heir*, but he could not institute 
more than one heir “ pro solido.” 

The Roman inheritance was di\dded into twelve 
ounces®, all of which composed the integral “as,” by 
which the whole was represented ; the ounce * therefore 
was the twelfth part, the sextans or two ounces the 


^ quis nomen hseredla quidem 
non dixerit sed indutnUbili si^o 
eum demonatraverit.” a8. 5. 9. § 8. 
Even in abuae: “filiuameua iniquiaai- 
mua male de me meritua haerea eato.” 

lb. 48. § I. 

* IT. a8. 5. 74: *‘Si ita quia hflerea 
Inatitutufl fuerit excepto fundo,” **ex- 
cepto usufnictu.” “ Perinde erit jure 
civiU ac si aine eA re beeres institutus 
euet.'* 

’ Servanda eat enim teetaniia vo* 
luntas, et cum cerium ait eum b^re- 
dem nominaMe, pro non acripto babe- 
iur id quod cum inalitutione congniero 


nequit.” FT. 49. r;. 19. § 2. 

* ‘‘Hcereditaa ex die vel ad diem 
non recte datiir, aed vlUo tomporia 
aublato manot institution* 

n. ?8. 5. 74. 

^ 4 Inst. h. tit. 

n. Do Reg. Juria. 141, § i. 

« II. 6.8. 

2*. 2. 39, § 2. 

3 *- *- 2*1 § I- 

** PaUTfamilias distribuero bieredi* 
tatom in tot partes potest quot volue- 
rit, sed solcmnis nssis distributio in 
duodecim uncias fit.** IT. 3$. 5. 13, 
§ I. 
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sixth part, the quadrans or three ounces the fourth 
part, the triens or four ounces the third part of the 
whole, the quincunx was five ounces, the semis six 
ounces or half, the septunx was seven ounces, the bes 
(bis triens) eight, the dodrans, or the as from which 
the quadrans had been deducted, nine, the dextans 
ten, being the as from which the sextans had been 
deducted, the deunx eleven, being the as from which 
one ounce had been deducted. 

The testator might subdivide the inheritance into 
as many portions as he thought proper. 

Heirs named conjunctively were taken to make 
up a single heir. 

This conjunction might be, — 

1. Re, as “Titius et Mtevius ex parte dimidi 4 
haeredes sun to*.” 

2. Re et verbis, as “Titius haeres esto, ex 
parte dimidid.*. Teius ex parte dimidid, ex qud parte 
Teium institui ex eddem Sempronius haeres esto.” 

3. Verbis, as “ Titius haeres esto. Gaius et Mae- 
vius ex aequis partibus haeredes sunto.” 

If a person is named as heir, and no particular 
portion of the inheritance is assigned to him®, he 
takes that part of the whole “as” which is undistri- 
buted ; if there are several in the same condition, the 
part undisposed of is distributed among them, “ea 
enim pars data intelligitur, qua; vacate” If the 


> IT. 50. 16. 141. PauluB eayi, 
plici raodo conjunctio intelligitur; aut 
eDim re, aat verbis et re, aut verbis 
tantum/* 

* n. 28. 5. 15. “ Conjunctim hos 

Teium et Sempronium videri iuititu* 
tos sic fiet ut Titius semi(»em hi duo 


quadrantes ferant.’* 

n. 28. 5. 66. 

* In$t. 14, § 6. 

* **Qui sine parte heres institutus 
eet vaeantem portionem vel alium 
assem occupat.'* II. 37. 11. 12. 
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whole “as” should have been exhausted, leaving an 
heir or heirs unprovided for, the inheritance is turned 
into two asses (dupondius fit)'. Otherwise it is if 
after the whole "as” has been distributed the testa- 
tor adds an heir, by the phrase “ex rehquA parte 
hacres esto’;” for as there is no reliquum the last- 
mentioned takes nothing. 

So if the double “ as” was exhausted, the inherit- 
ance was broken into three. 

If part of the inheritance* was undisposed of, it 
was distributed among the heirs in proportion to 
their shares. If part was wanting to make up the 
portion assigned, each heir submitted to a propor- 
tionate loss. If the testator appointed Teius his 
heir, “ex his partibus quas ascripsi*,” and he had in 
fact not assigned him any share, Teius took notliing, 
but if he used the word “ ascripsero,” and did not 
assign any portion, Teius took an equal share with 
the other heirs*. 

If the testator wrote “Caius aut Titius mihi 
hasres esto*,” Justinian decided that “aut” should 
have the sense of “ et.” 

The appointment of an heir may be absolute or 
conditional. An impossible condition is considered 
as if it did not exist, and therefore the appointment 
or bequest to which it is annexed is absolute; nor 
does it matter whether the condition is impossible 


* assc expleto alium alne parto 
haeredem ecripserit in alium oasem ve- 
niet, aliter atque si ita scripsisset 
pleto asse ex reliquA parta hsres esto, 
quoniam quum nihil reliquum est ex 
nullA parte beres institutus est/’ 
j8. s. 19. 3. 


» n. j8. 5. 87. 

> 11). 81. 
n. 18. 1. 13. 

* n. 58. 5. 1. 

‘ “ Si volunta* defuncti non refra- 
gatur." Ib. 

• Gxl. 6. 38. 4- 
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from ph}'sical or from moral causes, as contrary to 
the laws and morality. 

The condition of taking an oath was unlawful. 
But if the act which the testator enforced by an oath 
was lawful', the heir might be compelled to do it. 

Conditions inconsistent with freedom of marriage 
W'cre invalid”; but the condition prohibiting mar- 
riage with a particular person might be enforced. A 
condition that the person should be divorced*, or 
should always 6x his domicile in a particular city, 
was invalid*. 

Inconsistent conditions* were looked upon as un- 
written, e. g. “Si Titius hseres eritTeius hseres esto.” 

“ Cap tatory'” conditions were void, e. g. “I leave 
Titius hen- for the same portion of my estate that 
he shall leave me of his but a bequest, “ I leave 
Titius my heir for the same portion of my estate 
that Msovius has left me of his,” was valid', as re- 
ferring to the past, not anticipating the future. 

Immoral conditions were considered by the Ro- 
man jurist as impossible®: “Nam quse facta laedunt 
pietatem, existimationem, verecundiam nostram et ut 
generaliter dixerim contra bonos mores hunt, nec 
facere nos posse credendum est.” 

Tlie paramount rule* of interpreting conditions 


‘ n. 35. I. j6. 

• n. 38. 7- 

• II. 7. 8. 8. I. 

• n. 35. 1. 71, § 1, 

• n. 35. I. 16. 

50. 17. 188. 

® " CapUtorias institutionoa non eaa 
Senatus improbavit quas nuituia affec- 
tinnibus judicia pi-ovocavcrunt, eed 


quorum judicium confertur ad secre- 
tum aliens voluntatis.” n. j8. 5. 70. 
' Ib, 71. 

Bynkershoek dt Capiat. Inatit. 1. 
419. 

n. iS. 7. JO, I j. 
n. j8. 5. J9. 

' n. j8. 7. 15. 

“ n. 35. I. 19. 
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was to ascertain the will of the testator : “ in condi- 
tionibus,” says Ulpian' emphatically, “primam vicem 
voluntas defunct! obtinet eaque regit conditionem.” 
If in the same will after an heir had been condi- 
tionally appointed, he was appointed absolutely, 
the latter sentence prevailed, “ plenior est enim 
quam prior*.” 

Whensoever the heir took the inheritance, his 
succession dated in law from the death of the tes- 
tator\ 

If the heir was unable to fulfil the condition 
within a certain time, e.g. if it had been left to him 
on condition that he should be chosen consul, the 
prsetor might distribute the estate among the cre- 
ditors*. 

The heir appointed* “ in diem certum,” or “ in- 
certum,” might recognize the possession of the estate 
at once, and distribute it “ secundum tabulas.” 

In the case of wilful and affected delay, the 
praetor might fix a time within which the inheritance 
should be taken. 

One form of the conditional appointment of an 
heir was the substitutio, by wdiich one person was 
put in the place of another. 

This was either (i) vulgaris, (2) pupillaris, or 
(3) quasi pupillaris. 

“Titius hseres esto, si Titius haeres non erit 
Sempronius esto,” was a “ vulgaris substitutio.” 

Any one who had the right of making a will, 

^ The very lust thing formerly con- * H. ?. 54, 

sidered in EngliBh jurisprudence. ^ IT. 28. 5. 23, § t. 

• n. 28. 5. 67. ‘ IT. 28. 5. 23. 
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might substitute in this manner. And any one 
might be substituted who had the “testamenti 
factio ” with the testator. 

The same causes which would prevent the direct 
heir from taking, e.g. his death in the lifetime 
of the testator, or the non fulfilment of a condition, 
would prevent the substitute. 

The “pupillaris substitutio” appointed another 
heir in the event of the death of the original heir, 
the son being the descendant in potestate of the tes- 
tator, before he attained the age of fourteen, or of the 
daughter before she reached that of twelve years*. 

The “ pupillaris substitutio” could only be made by 
the father or grandfather of children in their power, 
or who would have been in their power, had they not 
been posthumous. The grandfather could only ap- 
point a substitute for his grandchildren, for so long 
as they did not fall under the power of the father 
on his grandfather’s death. 

The “pupillaris substitutio” might be made for 
disinherited children, if the ground of their disin- 
heritance was valid. 

No one could thus make a will for his children 
without making one for himself If, therefore, his 
own will was invalid, so was that made for the son. 

If the heir w'as extraneous, i. e. if he could choose 
whether he would accept the inheritance or not, and 
refused to take it, the substitutio pupillaris fell to 
the ground ; if he was “ suus,” whether he took the 

* Imt. de Pnpill. suhit. § 8. event of the death of guch person be« 

Being the child, or in certain cages fore the age of fourteen If a male, or 
grandchild, of the to«tator ; and in the if a female twelve. 
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paternal estate or not, the pupillaris substitutio was 
established. 

The effect of the “substitutio pupillaris” w’as to 
confer upon the person substituted the property of 
the impubes, and of the testator, in the event of the 
death of the impubes. Nor could the substitute 
separate the inheritance of the impubes from that 
of the parent, but was obliged to accept or reject 
both. This disposition might exclude the legitimate 
successors, even the mother and brother of the “ im- 
pubes,” “ quia pater ei hoc fecit 

The substitutio quasi puqjillaris* was introduced 
from motives of humanity, and not to strengthen 
the paternal authority; it was finally settled by Jus- 
tinian. It was the institution of an heir by the 
parent in the place of his insane children, if they died 
without recovering possession of their faculties. The 
heirs so appointed must be first the children of the 
“ mente captus.” If he had no children, his brothers 
or sisters. If there were none extranei, and he 
might be substituted for any child emancipated or 
not provided, the “legitima portio” was left to the 
original heir or heirs. 

The condition of succession was that the original 
heir should die insane. The substitutes succeeded 
to all the property of the “ mente captus.” 

1 n. de inoff. Test. 8, § 5. * L. 9 Cod. de irapub. et al. Bubatit. 
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PROGRESS OF TESTAMENTARY LAW. 

The old Roman Law gave tlio testator an abso- 
lute power to dispose of his property by will, “uti 
legassit super pecunia tutelave ejus rei ita jus esto,” 
are the words of the Twelve Tables. 

In the process of time, however, this power was 
circumscribed. The children of a citizen were called 
“ necessarii hjeredes,” and they were considered as 
having a right to the succession. Still the father 
might deprive them of that right either by disin- 
heriting in express words, or by passing them over 
without mention in his will'. 

Gradually the rule was established that a child 
“ necessarius ha'res ” must be disinherited by expre.ss 
words. A will in which the unemancipated son was 
not named either as heir, or as excluded from the 
inheritance, was invalid. 

The same rule was at last applied to an unborn 
child, if on his birth he would be a “ necessarius 
hseres.” If the unemancipated son was named, but 
the other sui lueredes were not mentioned, the will 

* Cic. I. 3R. Oe Oraf. 
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was valid, but the unnamed “necessarii tueredes” were 
entitled to a share of the estate with the written 
heirs: to half, if the heirs were "extranei”; to a single 
portion for each unmentioned heir, if they were ne- 
cessarii. 

The civil law' required no notice of emancipated 
children, but if they w'ere passed over in silence, the 
praetor gave those of both sexes “contra tabulas 
bononim possessionem.” This was given to the chil- 
dren of emancipated children. 

At length the power was given to a child who 
had been by name disinherited to appeal to the 
centurions to set aside the will as inoflScious, as if 
the testator when he made it was insane. Actual 
insanity was not asserted, but the groundless exclu- 
sion of a child placed the will on the same footing 
as if it had emanated from a person of unsound 
mind. The right of making this complaint extended 
to parents, children and brothers*. 

As the ground of the complaint was that no- 
thing had been left to the persons aggrieved, the 
cause was removed if a certain portion, which came 
to be called “ portio legibus,” “ debita,” or “ legitima,” 
and was (from analogy to the Falcidian law, enacted 
for the protection of the heir against excessive lega- 
cies) finally fixed at one-fourth of the shares to which 
the persons would have been entitled if the deceased 
had died intestate was bequeathed to them. This 
continued to be the law till the days of Justinian. 

Justinian* abolished all difference between the 

’ n. 37. 4. Oaius, 1, ? ijy. * Cod. 6. 18. 4. 

» Pliny, 1. 

23 
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necessity of mentioning sons and daughters, in so 
far as the necessity of mentioning them in the will 
was concerned. 

Secondly, he abolished the “querela inofficiosi 
testamenti,” if any part of the inheritance had been 
left to those who had a right to the “ legitima 
portio." He enacted' that the deficiency should be 
made good. 

By the eighteenth Novell the proportion of the 
portio legitima was increased. 

Still greater changes were made by the third and 
fourth chapters of the 115th Novell*. 

The “necessarii ha^redes,” or persons whom it 
was necessary to appoint heirs, unless tliere was a 
reason valid in law for their exclusion, were, accord- 
ing to the law as finally framed, the relations in 
the ascending or descending line. 

The exclusion of the “ ha^res necessarius ” was by 
express words, or by omission. 

That by express words was the formal declara- 
tion of the testator in his will that he did not wish 
the person named to be his heir. 

It could be done only where the hseres was ne- 
cessarius, and where the exclusion was complete, by 
suitable words, in the will, not the codicil. 


• Just. 1. II, § 3. 

* Novell. 1 1 5. c, 3, 

“ Non liccre parentibus, patri, vel 
matri, vel avia; proavo aut proavite 
Huum filium aut Blium vel ca>teros 
I'beros pneteriro aut exhieredcs facerc 
in «uo tesUiueiito...ni8i fornan proba- 
bantur in^ati et ipsas nominatira in- 
gratitudinia cauaaa parentes auo inser* 


uerint testamento.” c. 4, Sandmua 
^‘non Ucere liiieria parentes buos pno- 
terire,” &c. Before Uiis laat law the 
necesflarii hmredes were “jure civUi 
fiui hajredca.” IT, do injusto rupto, 
irrito, tegtamento, 17. 

'‘Jure ppA'toris omnes emancipa- 
ti.” Inst, de lib. cxbmr. 3. § 7. eodem. 
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The “hjeres” was “prseteritus',” who was neither 
named as heir, nor disinherited by appropriate words, 
e.g. ifhe was disinherited conditionally*. 

The testator might disinherit the “necessarius 
hseres” from motives of hostility or kindness, “odio,” 
or “bonA mente:” “multi® non not® causal exh.iere- 
dant filios nec ut eis obsint sed ut eis consulant.” To 
establish the will in either case it was requisite that 
the exclusion proceeded “ex justa causa.” 

The “justse causae exhaeredationis quae ex odio 
fit” were fourteen, so far as descendants were con- 
cerned': — 

1. If they had raised their hands against the 
parent. 

2. If they had inflicted on them a grave and 
scandalous injury. 

3. If they had by poison or otherwise endea- 
voured to take away their lives. 

4. If they had accused them before a court of 
justice, and thereby exposed them to suffering. 

5. If it could be proved that they had endea- 
voured to prevent them from making a will. 

6. If they had allowed a parent to remain in 
captivity without making an effort for his or her 
release. 

7. If they had neglected a parent during the 
time of his or her insanity. 


* Inst, de hficred. quo3 ab iutust. 
defer. 

* 28. 5. 64 Bub fin. 

* n. do lib. et poath. 18. 

* Pauli recept. Sentent. Novell. 
I'i, § 3- § 4- 5- i6. § 


TT. de hatred, iustit. 44. 

de Falcid. 41, § 8. 

“Liberi testixinento patria prsetor* 
iti sunt qui neque broredes instituun* 
tur neque utoportet c.xhierodati sunt." 
Inti, de h»red. quJB ab intest. defer. 

23—2 
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8. If not being the children of persons engaged 
in such pursuits, they had, against the will of their 
parents, become actors or gladiators, and persevered 
in such an occupation. 

9. If they had become heretics. 

10. If the son had accused the father or mother 
of a capital crime (murder excepted). 

11. If the son consorted with malefactors or was 
a malefactor. 

12. If he had unlawful intercourse with his stcp 
in other or the concubine of his father. 

13. If the son did not become surety for his 
father when he was imprisoned. 

1 4. If the daughter, when the father was willing 
to marry her with a dowry, became a prostitute for 
money. But the daughter of 2 5 years, if her parents 
delayed to marry her, could not be disinherited for 
mere want of chastity, nor for marrying any freeman 
without the consent of her parents. 

These were the “jusUe causae” for the parent to 
disinherit the child. 

Those for the child towards the parent were eight. 

1. If the parent had given up the child to suffer 
capital punishment. 

2. If it could be proved that they had endea- 
voured to destroy the child’s life by poison or in any 
other manner. 

3. If the father had been guilty of illicit inter- 
course with his daughter-in law or the concubine of 
the son'. 

' OujaciuB, 4. 96. *‘Si hlins siius tHinontum eat ipso jure nullum; qucxl 
testamento patria praeteritus eat, tea- ai filius emancipatus teatamento patria 
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4. If the parent had endeavoured to prevent the 
cliild from making a will. 

5. If they had neglected the child when insane. 

6. If they had not redeemed them from captivity. 

7. If they became heretics. 

8. If either parent had administered poison to 
the other. 

The exclusion of a brother or sister was valid 
unless some “turpis persona” was Instituted heir. 

The causes of disinheritance “bom\ mente” wore', 
when there was reason to fear if the “necessarius 
hceres” was disinherited that it would turn to his 
injury ; e. g. if the son being still impubes was 
passed over, and an heir appointed “per fidei com- 
inissum” who was requested to consign the inherit- 
ance to him at a proper age; or if the testator be- 
queathed to his son who was mad or prodigtal the 
means of support, and appointed the grandchildren 
his heirs. 

With regard to the form’ of disinheriting a “ne- 
cessarius hawes,” it was necessary, 

ist. That the cause of exclusion should be in- 
serted in the will. 

2ndly. That the cause should be real and capable 
of proof. 


pratitcTitus est, valet quidem testamen- 
turn 8 ed rescinditur beneficio Pnetoris, 
datA boDorum pciaseftiiionc contra tabu- 
la.'), qu8e tamen intra annum petemium 
ejit.” 

^ quia non mtdti mente parentU 
exhxerLHbitus sit sod a]i& ex causa, 
exha^redatio ei non nocet.” H. debon. 
jilHirt. 1 2, § 2. 27. 10. 16, § 2. 


de inoff. Test. 25. 

* “Si ita eum uxbroredaveris, qu*8- 
quia niibierit hsere.'i filius exlurros wto, 
ut Julianus 8cribit,huju8mo ii exhaere. 
datio ntiosa eftt.’* H. de lib. et {>ost. 
3. § 2. CujaciuK, Ots. 17. 38. 

“Nominatim exbwredatiis filius et 
ita videtur — filinn metis exhaerea csto, 
ai ncc iionion ejus expressum sit, si 
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3rdly. That another heir should be appointed. 
In the case of descendants it was requisite, ist. 
That they should be excluded by name, or by a cer- 
tain designation of the person. 2dly. That the dis- 
inheritance should be absolute, not conditional. 
3dly. That it should extend to the whole inheritance. 
4thly. That it should be in the proper place', and 
that the person excluded should be “a toto gradu 
submotus*.” 

As to the institution of an heir, it was requisite, 
first, that the heir should either by expre.ss nomina- 
tion or in any other way be certainly designated. 

If the designation was certain’, a mistake in the 
name, or a false description, or abusive words accom- 
panying the nomination, did not impair it. 

But an error as to the person overthrew the will ‘. 

An heir might be appointed by reference to ano- 
ther document in which he was described’. 

The appointment of an heir might be absolute or 
conditional®. lie could not be appointed heir from a 


modo unicuB sut ; nam b’i plurcB aunt> 
Bibi henigiiA int^rpretatione potius a 
pleruKjue n^pomietur nullum exbsrc- 
daium CBse." 

' n. de lib. et pr>st. 3. § l. Ib. 13. 
§ 7. de bon. poss. c. t. 18. 

® n. do lib. et poKt. 3. § 7. 

eod. 3- § 3* § 4- g 5- 
• Cod. dc teat. 15 ; eod. 29. 
n. de hmr. instit. 9, | 8, “ m quis 
nomen quidem bajrodia non dixent 
Bed indubitabili sii^no cum denuntiave- 
rit tjuod pene nihil a nomine distatva* 
let institutio.” Jl. eod. 48. § 3. 

“ Dum de eo qui demouatratuB eat 
conalet, inatitutio valet." 

** 111a inatitutio valet, filiua meus 


iiicptisAimus male de me mcritus, biercs 
eato." n. cod. 48, § i. Averaniua, 
Interpret. 5. 13. 

* Quntiea volena alium ha?re<lem 
scribere alium acripBerit, in corporo 
bominia errans, placet ne<|ue eiim bte- 
rorlem chac qui scriptun eat quoniam 
voluutate deficitur, neque cum f[uem 
voluit quonixuu scriptua non cat." II. 
cod. 9. 

® II. eod. 36. 77. 

* /n*i. 2. 14. 9: *Micm ailjectum 
haberi quo aupcrvacuo pbicei et per- 
inde ease ac ai jure btcrua inatitutua 
eaaet." 11. 28. 7. 

II). jus. 


Digitized by Google 


XXIV.] LAW OF WILLS. 3r>9 

certain day or at a particular time : in such a case 
the appointment was taken absolutely: “Incertus 
dies in testamento conditionem facit'.” 

BONORUM PO.SSESS10'. 

An accurate knowledsce of this doctrine is essen- 
tial for any one who wishes to understand the Roman 
law of succession’*. Ulpian says, “Bonorum posses- 
sionem ita definiemus, jus persequendi retinendive pa- 
trimonii sive rei, quiw cuj usque cum moritur fuit.” 
This was a Praetorian remedy introduced in some 
cases to mitigate and in others to strengthen the an- 
cient positive law, by adapting it to the temper and 
exigencies of a more refined period. 

The persons whom the Pnetor invited to the in- 
heritance were not heirs, for the Praetor could not 
make an heir; but those w'ho were by him appointed 
in the place of heirs, and thence called “honorarii 
successores.” “ Praitor bonorum possessorem haeredis 
loco in Omni caus4 habet^.” 

As he who took the succession by the civil law 
was called “haeres,” he who took it by the Prae- 
torian law was called “bonorum possessor.” He 
w'as neither hacres nor dominus, but a substitute for 
both. The Pandect says, he is “ vice hieredis,” and 


' IT. de condit. et dcm. 74. eod. r. 
§ I- 30- 

* n. 43. I. Pothier, Anahj^. 
Avcraniu.% Vol. I. p. 148. 

It resembles ''poBAesftio bonorum** 
nothing but name; it is an incorpo- 
real right (jus). 

• Wamkbiiig, § 3. 112. 

“J>io Grundlt^j'c des UomUchen 


Erbrechts ist die successio per uiilver- 
bitatem die boi jeder Erbfolge ange- 
nomroen werden muss, und neben wel- 
chcr alle andere Rechts verhaltnisse, 
ah blouse nebens acten ersekeinen.’* 
Savigny, SysUm^ &c. 8. 296. 

* n. 50. 17. T17. n. 3. 37. 4. 3. 
OiHUio in Ifrrm, 3. Oiijacius, VtA. 
VIII. p. I. 
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like him shares in all the advantages and disadvan- 
tages of the inheritance. His possession was rather 
legal than physical, and if there were no corporeal 
object of inheritance, was said to be “ agnita'.” The 
“bonorum po.ssessio” could be given to no one 
against his will, and it devolves only upon him to 
whom the Pra^or has assigned it. It was twofold, 
edictalis and decretalis. 

The edictalis’ was an ordinary proceeding confer- 
red “ de piano,” without investigation by the Pra'tor. 
The decretalis was an extraordinary proceeding, after 
the cause had been heard, by a formal decree. It 
was twofold, one given “ Ventris,” the other called 
“ Carboniana “Ventris,” when after the death of 
her husband the woman declared herself pregnant; 
“Carboniana,” from the Carbonian edict, when a 
controversy was raised as to the “status” of an im- 
pubes. The inquiry was delayed till, he had reached 
the age of puberty, and in the mean time the “ bono- 
rum possessio” was granted, as if no such dispute 
existed. The edictalis was granted by the Praetor in 
analogy with the rule of the civil law in conferring 
inheritances; for the “ bonorum possessio” was of tw'o 
sorts and might either be granted where a will had 
been made “ ex testamento,” or in the case of intes- 
tacy, “ab intestate’.” In the case where a will had 


^ **Ag7iitio boDorum posse^ionls 
multum tiifTerl ab aditione bsretlita* 
tU/* ** loler caatera Ulud eat multo 
maximum discrimen quod bouonim 
|MW8e«aio agnoaci potest per tutoreui 
Domine pupilli.” AveraniuB, Vol. i. 

U8. 


* Cujaciiu, Vol. vni. p. 7: **quod 
manat ab ips4 lege.’* 

* "Bonorum po.<^flesaioni8 bene6ci- 
um multiplex eat, nam qua-nlam bono- 
rum poRM^tiRinnes competunt contra 
voluntateni, qua-daui secundum volun- 
tatcin dvfunctoruiu, nee non ab intes- 
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been made, it might be either “contra tabulas," 
rescinding the will of the testator, or “secundum 
tabulas,” establishing it. In the case of intestacy, 
different people were called to the inheritance, accord- 
ing to the degree of their relation to the deceased. 

In order to prevent the evils that might ensue 
from leaving the succession vacant, the Praitor', by the 
successorian edict, fixed a period within which those 
whom he called to the inheritance were to determine 
whether they would accept it. “ Idcirco propositum 
est ne bona luvreditaria vacua sine domino diutius 
facerent ct creditoribus longior raora fierct. E re 
igitur Praetor putavit prrestituere tempus bis quibus 
bonorum possessionem detulit,” etc. Gaius’ puts the 
w’hole matter under our eyes ; and as the passage 
illustrates the admirable wisdom, and the vigilance 
with which the law guarded against technical error 
and misuse, I shall translate it. “ We have also,” he 
says, “ in certain formulae, fictions of another kind, as 
when he who succeeds ‘ ex edicto,’ to the ‘ bonorum 
possessio,’ pleads as fictitious heir; for as he succeeds 
to the place of the deceased by the pnetorian and 
not the strict law, he has not the direct actions, and 
neither can say that what belonged to the deceased 
is his own, ‘ suum esse,’ nor that was due to the de- 
ceased ‘dare sibi oportere,’ in his ‘intentio,’ i.e. the 
changing part of the formula. Therefore he sup- 


tato bftbentes juH Icgitiraum, vel non 
lial>entil)U!i propter c^pitU diutinulio* 
ueni ; qunmvis eiiiiu jure civili tlefici- 
ant li)>eri qiii prnptor capitis diminu- 
tiouein dcffienuit «ui bitrwies eshu, 


propter R'quitatem tamcn rescindii co- 
rum capitis <limiiiutionem pnetor.'* 
n. 37. 46. i I. 

' II. U* 

* 4. 34. 
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poses himself the heir, and tlie formula is so con- 
ceived. If he, the plaintiff, W'ere the heir of the de- 
ceased, and in that case could claim the field in dis- 
pute as his ‘ ex jure quiritium,’ or in case of a debt, 
if in that case M. N. ought to pay him ten thousand 
sesterces.” 

A question sometimes arose whether the heir 
or the “bonorum possessor” was to be preferred; this 
depended on the class to which each belonged in 
the successorian edict ; when the heir, if he was in 
the inferior class, might be compelled to restore the 
property' of the deceased to the bonorum possessor, 
or if he sued for them, be repelled by the “ exceptio 
doli.” 

“Bonorum possessio” is defined “ jus persequendi 
retinendive patrimonii quod cuj usque cum moreretur 
fuit.” It is called “jus*” to distinguish it from the 
actual “ possessio bonorum,” a merely physical fact ; 
“persequendi,” that is, of obtaining it if possessed 
by another ; “ retinendi,” that is, by exceptiones, if 
demanded by another. 

It was introduced to aid those whom the civil 
law had overlooked, that is, the “ liberi emancipati,” 
because they were not “sui hacredes.” They were 
relieved by the provision “ unde liberi.” 

The cognati who were passed over by the civil 
law, were relieved by the “ unde cognati.” 

The “ bonorum possessio contra tabulas*” was 


' n. 37. 4. 13. 15. 

^ de actiuirendil pORScshioue. 

* II. 37 . 4- I 3* fnst. de exhfc- 

rjd. lil'. 

“ Kmaiici|iutoB lilwro** jure civili no* 


qiie hreredes inetituere neqiie exhwre- 
dare nece^eest, quia non sunt Bui ha?, 
redtis ; se<l Pnet«>r mnnea tain feiiiintni 
Boxufl quam m.'iscuHui ni lia>rtKloB non 
ii.-Ktituaiiiur oxhimHlari jul*et Viri 
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given ( I ) to “ emancipated children,” not mentioned 
in the father’s will ; if they had been by name disin- 
herited, their remedy was the “ querela inofficiosi 
testamenti.” (2) To the “sui hacredes,” who had been 
passed over ; for though they had a remedy by the 
civil law, the “bonorum pos.sessio” might enable 
them to prevent the written heir from obtaining 
“ bonorum possessionem secundum tabulas.” 

This was given to emancipated children if passed 
over or disinherited by the will of the father, or to a 
more remote relation in the ascending line, as also to 
the Patronus and his children, if passed over in the 
will of the freedman*. The persons claiming were 
called to the succession in the same order as they 
were called by the civil law. The whole right of 
the written heir was transferred to him who was so 
called. Therefore the person formally disinherited 
could only assert his right by the “ querela inoffi- 
ciosi testamenti.” Under the bonorum possessio the 
“substitutio pupillaris,” and the legacies of the sub- 
stitutio were upheld*, and the fidei commissa, “hoc 
est liberis’ et parentibus* uxori nuruique dotis no- 
mine legatum,” and so were the “mortis causa 
donationes.” 

The “ sui ” and “ necessarii hmredes*,” i. e. heirs 


Us 8OXUS nominatim — feminini vcroin* 
ter extorus, quia si Deque hacrodea in* 
stituti fuerint Deque ila ut diximus 
exlixre<lati permittit eis Prxtor con- 
tra tabulas bonorum poFSesaionem.'* 
§ 4. eod. § 13. eoil. 

■ II. 37- J. I. 

® II. 38. 34. 5 3: “Etiamsi ctmlnt 


patris tabulas bonorum possessio {>e- 
tita sit, substitutio tameii piipillarin 
ralet, et legata omnibus prxstiuida 
sunt qua) a substitutione data sunt.'* 

® 35- 5- § F- 

* 35- 5- § 3- 

® II. 38. 16. I. § 4. 

In*t. 3. 1 — 6, 
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without their choice or knowledge, were children in 
the first degree natural or adopted. 

Grandchildren of the son who had ceased to be 
in their fiither’s power. 

Posthumous children who would have been “ in 
potestate ” of the testator had they been born during 
his life. And the wife “ in manu instar filia*.” 

The “ capitis diminutio ” in any degree took away 
the “jus sui hooredis but it might be recovered by 
postliminium, the “ restitutio in integrum,” and adop- 
tion. 

The grandson of a father' disinherited was a 
“ necessarius hieres.” 

The Pnetor' gave the children the “ beneficium 
abstinendi,” the right, that is, of renouncing the 
paternal inheritance. The effect of such a deter- 
mination on the part of the heir was that the inherit- 
ance was dealt with as if the “suus” was not his 
father’s heir. 

The “ bonorum possessio secundum tabulas ” was 
given sometimes to the written heir in a will pro- 
perly attested, but by the civil law defective. 

I. Sometimes where the will had been cancelled 
by the birth of a posthumous child, and the child 
had died in the testator’s life-time, but the testator 
made no other will, the will was invalid, but the 


’ ** Inter luTii filii familias et eino adi- 
tioiic acqiiirunt liaTctlitatem liis in 
quorum sunt potofitate, ut pula bi 
nepos ex filio exhieredato sit liaros in- 
stitutuH, patrem enini sine adittone fa- 
eiet iueredein et quidvm nccessarium.*’ 


II. 7 Q. 2. 6. 5. 

* (jraiufl, 2. 1 58 — 160. 
fitutit. 2. 19. ! — 3. 

II. 28. 8. 7. pr. 28. de jure delil>«* 
randi, it. 1 . 12. 
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PrsBtor distributed the inheritance accordinsr to its 
provisions, “secundum tabulas.” 

2 . To heirs properly named in the will in order 
to obtain possession more easily by the Pnctorian 
authority, without any coi-poreal act. 

The right to take the inheritance was limited 
by the capacity of the person claiming it. 

The Roman Law established several grounds of 
disqualification, which it would be superfluous now 
to specify. But it required that the heir at the 
time of the testator’s or intestate’s death, bo either 
in the world or on his way to it — “ natus” or 
“ naseiturus,” born or conceived. 

Artificial persons, churches, corporations, eleemo- 
synary institutions, might succeed by special privi- 
lege. 


RIGHT OF SUCCESSION. 


The old law, as I have stated, called the Agnati 
only to the succession. 

After this had been mitigated and expanded by 
a series of laws, or the intervention of the Pnetor, 


all the established* rules 

' Accortiing to tbo obi law the 
**8ui bieredes,” tha<ie whom the death 
of the owTier made “aui jurid,*’ camn 
first; then the neared agnati cxteiul- 
ing among women to sisters only ; then 
in early times the Gentiles. Pauli, 
sent. 4. 8. Gaiua, 3. i — 17. Ulp. tit. 
76. Inxtit. 3. I. 16. n. 38. 16. 3. 1. 

“Quod Bcipio OrfiluH et Vetius 
Rufus consules verba fecerunt de fill* 
onim 8UCCOSHionibus in maternia bonis. 


were superseded by the 

alHsque rebus qu» ImperaUw Ciesar 
divi Antonini filius Marcus Aurelius 
Antonins, et Lucius Aurelius Commo* 
duB filius August! Maximi([ue prin> 
cipes oratiune sua complex! sunt. 

“ De ea re quid fieri pUceat, de ca 
re ita censuerunt. 

“Utslnc in manum conventioue ma- 
tris iutestato btereditas a<l lil>eroH per* 
tineat, tonietsi in aliena potestate sinU 

“ Ct Elia Bimul cum filiis succedut 
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1 1 8 th Novell, which substituted a simple rule of 
succession, based on relationship only, setting aside 
altogether the privileges of the agnatus, and plac- 
ing emancipated and unemancipated children on the 
same footing. The right so given extended without 
distinction of sex to all degrees of relationship. 

NATURAL CHILDREN'. 

As far as the mother and the relations on her 
side w'ere concerned, the illegitimate child was on 
the same footing as the legitimate. 


luatri et liberi vulgo qus^ti cum legi- 
tlmis. 

*‘Utquo illi mnnes omnibus con.9an* 
gulneis et iq'natls ipaius matria x>reefg' 
rantur. 

**Si nerao 6Uorum corumve quibua 
s'raul legitima It^reditas dufertur volet 
ad se earn ho‘reditatem pertinere jus 
autiquum erit. 

“Qme juiUcata transacta Bnitavc 
sunt rata maneant. 

‘*Fu1bso etiam aliquid cautum de 
scrvis mnnumUsis patct ex paulo Ke- 
cept. Bent. lib. 4. tit. ult. Kempe. 

Ut si testator non proprio nomine, 
Bcd cortil oliqu& dcmonstratione, ser- 
vum designaaset, nihilominus liber ex- 
iflteret.” Meermann, Thesaurus. Uau* 
chilli Traciatu 9 dc tuce. ab intataio, 
Vol. III. p. 200. 

*'Quod Tertullus et Licinius sacer- 

doS COBS. 

** 1 1 . Constantin! lex de agnatis cum 
matre concurrentibus. 

*‘i2, 13. Senatua conaulti Tertull. 
capita Jure Gallonim sublnta. 

“ 14. De ascendcntibus (piatuor re- 
gulaj. 

*'In senatu verba fecerunt de his 


qu» Imperator Cjcsar Adrian! filius, 
T. Aurelius, Antoninus Pius, Augus- 
tus Maximiis«^{ue princeps oratione sua 
complcxus est de iia rebus quid fieri 
{>Iaccat, de us ita ccnsuerunt. 

Cap. I. 

-“Ut mater ingenua trium libero- 
rum jus habuns, libcrtioa quatuor, ad 
bona filionun filiarumve admittatur in- 
testate mortuorum, licet in potestate 
parentis est. 

Cap. ir. 

“Ut pmeferontur matri liberi de- 
functi, qui sui sunt, quive suorum loco 
Hunt, sivc primi gradus, sive ulterioris. 
Cap. III. 

“Ut etiam pater defuncti ei an- 
tepouatur non tamcn avus, aut pro- 
a^uis. 

Cap. IV. 

“Ut frater consanguincus defuncti 
matrem excludat, soror autem con- 
sanguinca pariter cum matre admit* 
tatur.” 

^ “ Proconsul natural! lequitate mo- 
lus omnibus cognatis promittit bono- 
ruin poSHessioncm, itaque etiam vulgo 
quiesiti liberi matris et mater talium 
lil>erorum item ipsi fratres inter se ex 
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Witli regard to the father they had not the full 
rights of cognati. 

Legitimatized children were put afterwards on 
a level with those born in wedlock'. 

The order in which relations according to Jus- 
tinian’s law were called to the succession is the 
following. Each preceding class excludes that which 
follows. 

1. Children and children’s children, descendants 
of every degi'ee. 

2. Ascendants. Parents, brothers and sisters 
of the w'hole blood. Those of the nearest degree 
precede the others. Fathers and mothers precede 
all others in the ascending line. Illegitimate children 
though of the same parents’ rank with the half- 
blood. 

Children of brothers and sisters take the place 
of their parents’. 

3. Brothers and sisters of the half blood, and 
their children, according to the same rule as that 
which governs the succession of children of brothers 
and sisters of the whole blood. 

All other collateral relations without distinction 


parte bonorum possessionem pe* 
tere possunt cpiia sunt invicem inter 
se cognati.” II. 38. 8. 7. Our Icgisla* 
tor, not ‘^naturali 8e<pitate motus,” 
said that the bastard being ^^nitlUus 
filius,” should inherit neither from 
father nor mother (Cruise, 3. 319), and 
could bare no heirs but his own chiU 
dren, luid then, with a wisdom and 
in a dialect all his own, dilates upon 
the case of bastanl eign^ et mulier 


puisnb...” See also on a rational sys* 
tern, n. 38. 8. 4. § 7 . n. 3a 8. a. 
§ 4. and 10. 

7 Cod. 5. 37. 10. 

Novell. 89. § 8. 

* Si filii sint legitimi, IT* 4- 17 - 8. 

14. 15- 

* The 3 cap. of the 1 18 Novell was 
altered by the ist cap. 137 Novell in 
this respect. 
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as to the whole or the half blood, the nearer class 
excluding the more remote'. 

Thus was established first the “ successio ordi- 
num,” so that one class was called after another to 
the succession, and then the succession graduum, by 
which the descendants of those belonging to the 
class succeeding stood in the place of their ancestors. 

This was a change in the old system, for Gains 
tells us, “ In legitimis hmreditatibus successio non 
est*.” 

The division of the property among those entitled 
in their own right was “ per capita,” among those 
representing another, “per stirpes.” 

The law, contrary to the genius of the feudal 
system, did not look to the origin of the property 
unless in one case, that of a second marriage, when 
the “dos,” or “donatio propter nuptias,” was kept 
untouched for the children of the first*. 

If there were no relations* entitled to succeed, 
the survivor of two married people might succeed, 
by applying for the “ bonorum possessio unde vir 
et uxor.” 

If the deceased* left no legitimate children, and 
no wife, Justinian gave his natural children, if ac- 
knowledged by the father, a sixth part of their 
father’s inheritance ; one share of which went to 


■ Il8. 3. I I. 

* Gaius, 3. n. 
Paulu.% 4. 8. 23. 
Flpian, 26. 5. 

n. 38. 15. 

38. g. 

Cotl. 6. 1 6. 

^ Nov. 22. 22—26. 


Nov. 2. I. 2. 4. 

Cod. 5. 9. 6. I. 

* The law (a. d. 537) Nov. 53, c. 6, 
w.'ia altered by the law 117, cap. 5. 
(A.D. 541.) 

® Nov. 18. c. 8g. 

c. 13* 

The English judges disinhente>l a 
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their mother, and the father had a right to a cor- 
responding share in the inheritance of his children 


FALCIDIAN LAW. 

The Falcidian Law’ is a plebiscitum passed by 
Publius Falcidius, tribune of the people, a.u.c. 714, 
providing that a fourth part of the goods of the 
testator free from all burdens should be given to 
the heir, or if there were more heirs than one, to 
each of them. 

The period for estimating the value of the estate 
was the death of the testator. If after that time 
and before the inheritance had been entered upon, 
the estate was increased or diminished, this in no 
way affected the right of the heir to whom “ omne 


pofltbiimous child ; “on an appeal to 
the House of Lords this judgment waa 
reverstnl, against the opinion of all tho 
judges, who were much diasatisfiod.” 
Cruise, Vol. n. p. 251. Inconsequence, 
the 10& 11 W. HI. c. 16, was passed, 
like many others, to restore the trace 
of reason and humanity which had 
been efiaced. See the provisions in the 
Will act, I Viet. c. 26. § 29, espe- 
dally; 7 W. IV. c. 9 ; and see page 
374 infra. 

‘ n.38. 16.6. “Ler 12 Tabulorum 
eum vocat ad hrereditatem qui inori- 
ente eo de cujus bonis quffiritur in re- 
rum natur& fuorit,” 7. eod. “vel vivo 
eo conceptus est quia conceptua quo- 
dammodo in rerum natura esse existi- 
matur." Jmt. 3. i. 8. II. 38. 81. § 8, 
n. 28. 3. 6. **Verum estomnem post- 
umum qui moriente testatore in utcro 
fuerit si natus sit bonorum possessio- 
nem petere posse.'* H. 37. 1 1. 3. In$t. 
3 - 9 * 

Cod. 6. 24. 12. 


Cod. de cpiscop. 1. 3. 49. 

Cod. de SS. eccles. i. 2. 

Cod. de hatred. Irutit, 8: “Colle- 
gium niti speciali privilegio submis- 
Bum sit hatre<litatem capere non posse, 
duhium non est." 

’ Inst, de lege Falcidi^, 2. 22. 
n. 35. 2. 

Cod. 6. 50. 

Oaius, 2. 224 — 227. 

Pauli sententia, 3. 8. 

Paulus, lib. sing, ad I/egem Falci- 
diam, “ Lex Falcidia lata est qute pri- 
mo capita liberam legandi facultatam 
dedit usque ad dodrantem," abrogat- 
ing the L. Furia and the L. Voconia 
which limited the amount of legacies: 
*'Quicunque civis Komanus post hanc 
legem rogatam testamentum faciet is 
quantum cuique civi Romano pecuni- 
am jure publico, dare legare volet. 
Jus potestasque eato dum ita detur 
legatum no minus quam partem quar- 
tam luereditatis eo testamento h»i*e- 
dee capiant." 

24 
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commodum, vel incommodum,” of the inheritance 
appertained. 

TJie Lex Falcidia applied only to legacies; but the 
principle was extended to “ fidei commissa,” whether 
created by will, or “ab intestato.” 

To “donationes mortis causa,” by a law of Severus. 
And “donationes inter virum et uxorem,” con- 
firmed by death. 

Before the Lex Falcidia was applied, deduction 
was made of the debts due from the testator and of 
the funeral expenses. 

Of the value of slaves emancipated by the will. 
The Lex Falcidia did not apply to the will of a 
soldier: 

Nor, by a law of Justinian, thoroughly charac- 
teristic of the gross superstition of that prince, and 
of the avarice of the clergy, to legacies for pious 
purposes : 

Nor if the heir paid the legatees in ignorance 
of the law ; otherwise, if it was in ignorance of fact : 
Nor if the heir entered upon the inheritance 
without making an inventory : 

Nor if the testator expressly forbad the applica- 
tion of it. 

The heir could enforce his right under this law 
by “ rei vindicatio.” 

“ Indebiti condictio.” 

“ In factum actio.” 

“ De dolo actio.” 

“ Interdictum quod legatorum.” 

He might require security to be given him for 
the repayment of a legacy in cases of doubt. 
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FIDEI COMJirSSUM'. 

“ Fidei commissum” was that which had been so 
left by will to any one as to oblige him to give it 
to another person. 

It was universal when the entire inheritance’, or 
an aliquot part of it, was to be so delivered; singular, 
when any thing else was the object of such a bequest. 

Any one who could make a will might bequeath 
a “ fidei commissum ” even to a person with whom, 
with regard to the thing bequeatlied, he had not the 
“testamenti factio®.” 

The “ fidei commissum ” of a slave, or a “ filius 
famihas,” was valid if at the time of their deaths 
they were emancipated. 

The task of fulfilling a “fidei commissum’” might 
be imposed on any one who derived any benefit from 
the inheritance, by the will of the testator, as well 
on those who were the object of a “mortis causA 
donatio',” as on those to whom any thing was given 
in fulfilment of a condition®. So if impo.sed on the 
“haeres haeredis” it was valid 


* “Augustus rerum potitus consu* 
in)UB quotanals delegavit jurisdiction 
nem, ut de fidei commisais auctorita- 
tem interponerent/* Intt. de fidei c. 
hsered. § i. ib. lo. 

Ulpian, Fragment, tit. 25. § i. 

“Ex 12 tabulis tantummodo rats 
fuerunt suprcmie voluntates directis 
atque imperativia verbis concept^BjurU 
igitur \dnculo non astricta fidei com* 
missa, quippe precario modo relicta.’* 

* Voet. 36. 2. 

* n. 30. 40. “Sed si res cujus com- 
xnerciuin legatarius non habet, per fidei 
commissum relinquatur, puto sestima- 


tionem deben.*' 114 eod. §5. TI. 32. 
II. 16. Vinnius differs. 

* “Damnari iueres potest ut alicui 
donum extruat aut sere alieno cum li- 
beret.” Pauli sent, recept. 3. 6. § 10. 

» n. 3J, 1. 1. 

^ *’Cui statu liber pecuniam dare 
jussus est is rogari potest ut candem 
pecuuiam alicui restituat.” II. 30.96. 
§ 4 - 

7 n. 32. 5. g I. ib. 6. 

“ Si quis non ab hssrede vel legata- 
rio sed ab hteredis vel legatarii bsrede 
fidei commissum reliquerit, hoc valere 
benignum eat.*' 

24—2 
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But it could not be imposed on one who derived 
no benefit from the will, or w'ho derived a benefit 
accidentally, not from the settled purpose* (certo 
judicio) of the testator. The person liable to such 
an obligation might be requested to give one thing 
in exchange for another, but not more than he had 
himself received* ; and if he accepted the testator’s 
legacy he might be asked in exchange to give up 
something of his own’, even though the legacy was 
of inferior value. 

If no particular person was designated in the 
will as he on whom the burden of the “ fidei com- 
missum” should devolve, all the heirs were liable 
each in proportion to his share of the inheritance. 

If the heirs were enumerated, the burden was 
divided equally among them, without reference to- 
their respective shares. It might be left in any 
part of the will or codicil*, or vivd voce in the pre 
sence of at least five witnesses. 

“Fidei commissa” are divided by the interpreters 
into absolute and conditional. 

A “fidei commissum’” might be established by a 
transaction “inter vivo.s,” as is proved by the re- 


^ *^Qui fortuito non judicio testa- 
tons coDsequitur hfereditatem vel le- 
gatum, non debet onerari, nec recipi- 
endum est, ut cui nihil dederis eum 
rc^ando obliges.** II. 32. 6. i. 

^ Si centum legatis duplum resti- 
tuere rogatus sit ad summam legati 
videbitur constituisse.* Ib. 

* Kod....*‘ Enimvero si pecuniH ac- 
cepts rogstuB sit rem propriam quam- 
quam mi^oris pretii est restituere non 
eet audienduB legatarius legato per- 


cepto, si velit computare, non enim 
sequitas hoc probare patitur.** Ib. 

Instkat. 2. 23. 10. 1 . ult. Cod. de 
fidei commissis. Voet. 36. Lib. 1. ult. 
inst. de Fulei comm. Hrered. 

* IT. 31. 37. § 3. Pater emancipato 
filio, eta 

Ib. 30. 77. Si pecunia, etc. 

Ib. 16. 3. 26. Publia Mievia, etc. 

Cod. dedonati qu® sub mode, 7. *'si 
rerun).” 
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markable law cited'. In this case, the person for 
the benefit of whom the trust was given had an 
“actio utilis* ex aequitate” against the trustee. 

A “fidei commissum’” might be tacitly left, that 
is, implied from the language of the testator, e. g. 
“mando tibi haeres n© testamentum facias donee 
liberos susceperis,” might be construed as a trust 
to the heir not to alienate the inheritance. So 
where a testator requested his wife not to leave 
any portion of his inheritance to her brothers, add- 
ing that there were the children of her sisters to 
whom she might leave, it was held that on her 
death intestate the sister’s sons were entitled to the 
property ; or if the testator used in his will words to 
this eflTect, “ se credere,” “ se scire,” “ se existimare,” 
“ futurum esse ut hasreditas vel res Sempronio resti- 
tuatur^” If the words were addressed to the heir 
it was a tacit trust so was a request ta the son that 
the land might descend to his sons*. The distinc- 
tion was of course narrow; for instance, a direction 
to Titius to give to a third person, “ si voluerit,” was 
not a trust ; but a direction to give “ si fueris arbi- 
tratus, si putaveris, si mstimaveris, si utile tibi fuerit 


> n. 36. 1. 9. 

Yinnius, tract, de partU, cap. 15. 
§ M. § 12. 

* n. 36. 1. 74- 
n. 31. 88. 16, 

**Te8tamentum aut non jure factum 
videtur ubi solemnia juris defuerunt 
aut nulliud ease moment! quum filius 
qu! fuit in patris potestite pnetentns 
est, aut rumpilur alin teatamento, ex 
quo hasres existere poterit ; vel agna- 
tione Bui heeredU, aut in initum con- 


stituiturnoD aditAhtereditate.*' II. 38. 

3. I- 

* n. 30. 1. 115: *'Etiam hoc modo 
cupio dea, opto dea, credo te daturom; 
fidei commissum est.” 

* **Rogo te fili ut preedia quse ad te 
per\'enerint pro tuA diligentii diligas 
et curam eorum agas, ut posaiut ad 
filioa tuoB j)ervenire.” 

® n. 32. II. §g: “Licet non satis 
exprimunt fidei commissum sed magis 
consilium,*’ etc. 
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visum vel videbitur,” was a binding trust, “non 
enim plenum arbitrium voluntatis hseredi dedit'.” 
In short, a tacit trust was upheld as often as it 
appeared to be a corollary from the words of the 
testator. 

The Homan Law’ enabled a testator to do by 
means of a trust what he could not do by a direct 
proceeding. 

Considered in itself a request to my heir to make 
Titius his heir, was invalid, because it interfered with 
the liberty of testamentary disposition. Considered 
as a trust, it might be enforced. 

A request in this form w'as valid’: “Peto cum 
morieris licet alios quoque filios susceperis Sempronio 
nepoti meo plus tribuas in honorem mei nominis.” 

One of the most usual conditions under which 
a “ fidei commissum ” was left, was this, “ si gi-avatus 
haeres sine liberis moriatur,” in which case if the 
person burdened with the trust, did not die child- 
less the trust was void. 

One child was enough to destroy the condition, 
even if the expression was “sine liberis;” so was a 
child “ in utero matris,” a grandchild, or great grand- 
child \ 

This condition was sometimes understood ; for 
instance, if Titius left his son, then childless, his 
estate, requesting the son on his death to give it 


' rr. 31. M. § 7. 

Mantica, (U Conject, Ultinne To- 
lunt. p. 147. Lib. 6 . tit. J4. § 74 . 

• 36. I. 17. n. 

n. 30- *> 4 - § 6 . § 7. 

* n. 31. 76. § 5. 


II. 31- 77- § 25 . 

* “Non est sine liberia cui vel muB 
filius, una filia est.** H. 50. 16. 148. 

** Si quis pnegnantem nzorern reli- 
quit non videtur sine liberis deoeasisse.** 
n. 50. 187. 
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to Maevius, the son was only bound by the be- 
quest in the event of his dying childless, “ conjecture, 
pietatis'.” 

But if the son of the testator was known by his 
father to have children, the condition was not implied*. 

A “fidei commissum” might be left “ familiae” 
for ever. Under the name “familia” were included 
not only all relations, but if they failed, the son-in- 
law and daughter-in-law*. In the event of such a 
bequest the inheritance went to each succe.ssively as 
he would have taken it in the case of an intestacy; if 
the actual holder sold it, without compulsion, the 
“ fidei commissi petitio ” devolved upon those who 
were to succeed him in their order. If the sale was 
compulsory, the purchaser held it during the life of 
him who sold it. 

If the testator merely forbad the alienation of 
the estate, without assigning any reason for the pro- 
hibition, or naming any person for the benefit of 
whom it was intended, the prohibition was void, 
“quasi nudum pneceptum^.” 

The fiduciary heir might retain what was called 
the TrebeUian fourth, from analogy to the share 
given by Falcidian Law. The Senatusconsultum 
Trebellianum was enacted in the time of Nero, and 


^ *‘Quum avufi filium ac nepotem 
ex oltero (ilio baeredes instituisset a 
nepote petiit ut si iiitra Annum trigesi* 
mum moreretur hieredilateia patruo 
8UO restitueret; ncpos liberis relictis 
intra intatcm Bupraacriptam vitA dc- 
cessit, fidei commissi conditionem pie- 
tatis conjecture respondi defecisse/* 
II. 35. I. 103 . What a contrast to 
our law I See page 367, supra. 


* Cod. de iuetit. et substit. i. gene- 
raliter b. 

^ L. ult. Cod. de verbor. signific. 
n. 3*- 69. § 4 - 
n. 19. 7. § 3. 

Meermaon, 7 %esaurus, YoL nx. p. 
635. T. F. de Betea. 

* n. 30. 1 14. § 14. 

33. 38. § 4. ib. 93. 
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transferred all actions for and against the fiduciary 
heir to the beneficial owner: “omnes actiones quae 
jure civili haeredi et in haeredem competerent, ei et 
in eum cui ex fidei commisso restituta esset haere- 
ditas darentur';” but as it often happened that the 
heir refused “adire haereditatem ” from which he 
could derive no benefit, and thus wills were can- 
celled, the Senatusconsultum Pegasianum under 
Vespasian provided that any heir called upon to 
restore the inheritance might deduct a fourth part 
from it for his own benefit, and if he then refused*, 
might be compelled to undertake the trust by ac- 
cepting the inheritance. All that the heir received 
under the will was reckoned into the fourth. The 
heir who “ coactus adiit haereditatem ” lost his right 
to the fourth’. 

The testator might fix, subject to what has been 
here stated, the person who should be the trustee, 
the time and manner of the restitution, and the 
amount to be restored. He might require the heir 
at his death to give to another what remained of 
the inheritance, a bequest which confined the heir’s 
power of spending the principal to three-fourths of 
the inheritance, and obliged him to find security for 
the remaining portion. 


^ IT. ftd 8C. Trebell. \. l. § 4. ib. 

Instil, de fidei c. Heer. § 4. 

The Trel>eUiaD was in fact the Pcga- 
slan fourth. 

® n. 29. 4. 17: *‘Si qui8 oinissA 
causA testamenti omninu earn hseredi* 
tatem non possideat excluduntur le- 
gatarii, nam libonim cuique ense de- 
bet etiaiu lucrosam btcreditatem omit- 
tcre, licet eomodolegatofl libertatesque 


inicrcidont, sed in fidei commiaaariiB 
h^reditatihus id proviBum eet, ut ai 
scriptus hseres adire nollet baeredita- 
tem, juasu pnetoris a<ieat et restituat.** 
* Gaii Instil, 253 — 257. 

Inst. h. t. § 4—7. 10. Cod. de fidei 
comm. 6. 43. 29. Novell. loS. § 1. 

n. 36. I. 54: ‘'Pro ratA patrimonii 
quod hsres habuit.** 
n. 36. 1. 58. 
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The person' for the benefit of whom the inherit- 
ance was burdened with a trust, either conditional, 
or to take eflfect on a future day, might demand 
security from the trustee, and unless it was obtained, 
take possession of the bequeathed property; or if the 
trustee had ceased by his own contrivance to possess 
the property, or neglected for six months to give 
security, he might take the property of the trustee, 
applying* the income first to the payment of the 
interest, then of the principal due to them. 

This right* of demanding security might be de- 
stroyed, by the words of the will, by the conduct of 
the legatee, or from the nature of the bequest. 

By accepting the inheritance, or taking posses- 
sion of the bequest, the obligation of the party 
burdened became complete. If he gained nothing 
from the inheritance he was responsible for the 
"dolus” and "lata culpa,” only otherwise for the 
“ levis culpa^.” He who was required to restore the 
inheritance was responsible’ only for the “culpa dolo 
proxima,” not for the “ levis et rebus suis consueta 
negligentia®.” An action lay for the legatee against 
the person so burdened by the testator. 

J ustinian enacted several laws for the particular 
benefit of “ pia corpora^.” 


' n. 36. 3. ib. 4. 

• n. 36. 4. 5. § 16. Mi- 

* n. 7. 14. 46: '* Pactum inter hte- 
redem et legatarium factum ne ab eo 
satis accipuitur.-.validum ease con- 
stat.” 

n. 36. 4. 18. 

36. 4. 1. § 3. 

36. 4. I. § 9. 8 lo- 


‘ n. 30. 108. g 17 . 30. 85. 

• n. 36. 1. 71 . 8 3. 

* /rut. de oblig. quee cx contractu, 

§5. 

n. 44. 7. j. 8 7. 

t Cod. de episc. et cler. 46. § 4. 
Not. 131. c. ij. 

Irut. de art. § 19. & 16. 
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LEGACIES. EIGHT OF THE LEGATEE. 

The legatee could not by his own unauthorized 
act take possession of his legacy. 

If he did so without the sanction of the heir, 
the heir had the “interdictum quod legatorum'” for 
restoration of the thing taken, or compensation for 
his lo.s3. 

The person obliged to pay the legacy might sue 
the legatee for restitution of any profit beyond his 
right that the legatee had acquired, and for recovery 
of what the heir had laid out on the legacy for the 
benefit of the legatee*. 

Any one who could name an heir could leave — any 
one who could be chosen an heir could take — a legacy \ 

The “ Catoniana regula^” established the rule that 
a legacy which would have been invalid, if the testa- 
tor had died the moment after making his will, could 
not, whenever he died, be valid. 

But this rule was not universal, e. g. it did not 
include conditional legacies. 

Legacies might be bequeathed by testament or 
by codicil*. The form was the same, except that in 
the codicil five witnesses were sufficient; neither was 


■ n. 4j. 3. quod legatorum. 

Cod. 8. 3. 

• n. 30. 70. § I. 

1 16. § 4. 
j8. 61. 

Inst, de Lege FalcidiA. 
n. 35. 1. 

» n. 78. 5. 59. 1 4. 

‘ n. 34. 7. 

3°- 4'. § *■ 

condition aUa CatonUna non 


pertinet," IT. 34. 7. 3. 

n. 34 - 7. I. § I. § 2: “Si tibi lega- 
tuB est fundus qui Bcribeudi tempore 
tuua est, si eum vivo testatoro aliena- 
veris K*gatum tibi debetur quod non 
deberetur si testator statim decessis- 
Bet.” 

® n. 29. 7. Cod. 6. 36. In*t. 7. 25. 
n. 19. 7. 6: *‘Codicillos et plures 
quis facere potest et ipsiua manu De- 
que Bcribi Deque Bignari necesse est.” 
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it requisite that the codicil should be written in the 
hand or authenticated by the signature of the tes- 
tator*. 

The person burthcned might be the heir, he who 
stood “ loco hscredis,” or he who derived any benefit 
from the testator’s will. 

He was only liable to the extent of the benefit he 
derived. If no person was specified as the person 
bound, the heir or heirs were taken to be meant in 
proportion to their share of the inheritance; if the 
heirs burdened were specially named, each person 
named paid the same sum*. 

He was said to be “honoratus” by the bequest 
to whom in making it the testator intended an ad- 
vantage*. The benefit might be indirect, as if the 
“honoratus” were to take a benefit on an heir’s ac- 
cepting an inheritance or a legatee a bequest; or 
direct; or it might be “mortis caus4 capio.” In all 
cases^ the person whom the testator intended to 


‘ n. 31. 33. 

“Legatorom petitio advertus lisere- 
dea pro partibus Ici^atariis com petit.** 

« 0.^54. §3 
30. 114. 

“Si pars hreredum noniinata sit, vi- 
riles partes h»redes debent.’* 

* “ Plenimque evenit multonmi in- 
teresse id quod relinquitur, venmi tes- 
tatoreui uni voiulsHe bonorem habitum, 
et eat hiec senteutia Marcelll veris- 
sima.*’ 

n. 32. II. 1 70 . 

II. § II. § eod. 

49. 4-6. 

30. 69. 4. 

* “ Si testator quosdam ex haerodi* 
bus juseerit les alienum solvere, Don 
creditorea habebunt adversui eos acUo> 


Dero, sed cohserodes quorum interest 
id fieri, neo solum hoc casu alius habet 
actionem quam cui testator darijussit, 
sed alio quotpie, vuluti si fills nomine 
genero aut spouso dotem dari jusserit, 
non enim gener aut sponsus sed fiUa 
babet actionem cujus maxime inter* 
est.” n. 30. 60, g J. 34, § 3, § 4 - 
** Consequenter qusritur cur et ille 
socius pro legatario babeatur cujus 
nomen in testamento scriptum non 
est, licet commcxlum ex testamento ad 
utrumquc pertincat si socii sint: et 
est verum non solum eum cujus no- 
men in testamento scriptum est, lega- 
tarium habendum, verum eum quoque 
qui non est scriptus si et ejus contem* 
platione liberatio rclicta asset.** 

“ Filio pater quern io potestate re- 
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benefit was the substantial legatee, e. g. if the tes- 
tator, meaning to confer a benefit on his daughter, 
ordered that in her name dower should be paid to his 
son-in-law. But the “ mortis causd capio” did not 
give to him on whom it was conferred the rights of a 
legatee'. 

The “mortis causa capio” included in its widest 
signification legacies, “nam quicquid propter alicujus 
mortem obvenit mortis causa capiturV’ 

If a special legacy® were bequeathed to one of 
several heirs, or to an heir, he might claim it though 
he did not accept the inheritance (praelegatum per- 
captio) ; if he did accept the inheritance he was only 
entitled to contribution “ pro rata” from his coheirs. 
The “pradegatum” was considered as cut off from the 
rest of the inheritance^ 

Any thing, corporeal or incorporeal, specific or 
universal (as a flock of sheep), whether the property 
of the testator or not, might be the subject of a legacy. 
If the thing bequeathed was the property of a third 
person, the heir, if he could not obtain the specific 
object, was bound to give its value to the legatee. 
The only restraint was that the thing bequeathed 
should be a subject of lawful contract. Thus a legacy 
was useless which bequeathed what was sacred, or a 
free man. 


tinuit hscredi pro parte inatitutA lega- 
turn quoquB reliquit, (luriDsima sen- 
tentia cat exiatimantinni, il. negamlom 
ei legati {ictitionem ai patria alratinne- 
rit ba'reditate. non enim inipugnatur 
judicium ab co qui juatia rationibua 
Doluit negotiia bsereditariia implicari.” 


n. 30. 87. 

• n. 19. 4. 8. 

« n. 39. 6. 8. 

• n. 30. 34. II. I II. eod. 1 16. § I. 
n. 30. 17. §1. 30.18. 30.87. 30. 

91. § 1. 32. 

• 32. eod. 
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The bequest of what belonged to another' was 
only valid if the testator knew that the thing so be- 
queathed was not his own, “non si ignoraverit*.” 
The burden of shewing the testator’s knowledge, 
generally speaking, was on the legatee’. 

But if the bequest was to some near connexion, 
or a wife, the burden was shifted according to the 
maxim, “quod factum est cum in obscuro sit ex alfec- 
tione cujusque capit interpretationem^” The rule did 
not apply where the thing bequeathed was the pro- 
perty of the heir. 

In cases where the owner asked an extravagant 
price, or where feelings of natural affection stood in 
the way of the bequest, the judge might “officio” ex- 
ercise an equitable discretion’. 

If the thing bequeathed was burdened with a 
debt to the knowledge of the te-statoi"", the heir was 
bound to redeem it, in the absence of any express 
direction which left no room for conjecture^. 

Another case arose when the legatee during the 
life of the testator had become the owner of the thing 
bequeathed. A distinction was made between the 
case where it had been acquired “ titulo oneroso",” or 
“titulo lucrative.” 

• CujaciuB ad Leg. 34. ff. d. v. o. 

7. fr\ 8 t. de L'.'g. eotl. § 3. 

n. 30. 14. 

• n. 31.67. 8. 

** Nam snccurrendatn est haeredibuR 
ne cogerentur rcdimcre qnod testator 
Buum exifltimane reliquit.'* 

• Cod. h. t. 1 . 10: “Venus est ip- 
sum qui agit, id est legatarium, probare 
oportere scivisse alienam rom probare 
defunctum.” 


* n. do rog. j. § 168. 

* n. 30. 71. § 3. 

‘ n. 30. 57. 

^ n. 32. Un the principle, “Cum 
In verbis nulla ambiguitos est, non 
debet admitti voluntatis quecstio.'* 

* n. 30. 108. § 4. 

“Causre oneroste, emptio, permtita- 
tio, transactio, dos — causoe luci*ativre 
donatio, l(^atum, fideicommissum.’* 
n. 30. 34. g i. 
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In the first hypothesis he might recover the value 
of the article from the heir, in the second he could, 
because it is a principle “duas lucrativas causas in 
eundem hominem et in eandem rem concurrere non 
posse.” 

If the same thing' was bequeathed to the legatee 
by two wills, A and B, and, in conformitywith the 
wish expressed in A, it had already been delivered 
to him, he could not sue the heir under B for the 
price. But if he had received the value only of the 
thing bequeathed under will A, he might sue the 
heir under B for the thing itself: “Ejusque rei ratio 
evidens est quod eadem res ssepius praestari non 
possit eadem summa volente testatore multiplicari 
potest.” 

The legacy of a thing not yet existing was valid, 
e. g. of the child of a slave, or the produce of land. 
“Inest autem conditio legati, veluti cum legamus 
quod ex Arethusa natum est, haeres dato*.” But the 
bequest was not technically conditional : a bequest to 
the legatee of what already belonged to him was of 
no value®, “quia quod proprium alicujus est amplius 
ejus fieri non potest;” but the legatee might claim 
from the heir compensation for any sum he had laid 
out in acquiring the complete enjoyment of what the 
testator had bequeathed, e. g. if he had bought the 
usufruct*, and the testator bequeathed the whole 
estate, he might claim the sum he had so laid out. 


• “Bonft fide« non patitur ut bis • n. 30. 34. §S i, 1, 3, 

idem exigatur." * n. 35. i. i. 

* n. 50. 57 . 
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If the testator bequeathed as belonging to another 
■what was his own, the legacy was valid. 


LEGACY OF A SUM OR QUANTITY'. 

If a specific sum or quantity of things to be 
consumed by me was bequeathed without any other 
limitation, the action lay, even though no such things 
belonged to the testator*, or formed any part of the 
inheritance. But the heir might choose to discharge 
the legacy*, furnishing the article of such quality as 
he chose, provided it were of the kind mentioned in 
the will. If such things were left without any limit- 
ation as to their quantity, all that belonged to the 
testator alone was comprised in the bequest*. 

A sum*, or specified quantity, might be left, to be 
paid at certain recurring intervals, such as “ annuum 
legatum®.” Such a bequest is not to be confounded 
with that of a specified sum to be paid at intervals. 
Every bequest of a rent may be considered as so 
many separate legacies to be paid respectively at 
each returning period. 

The “alimenta” or “cibaria legata’” were looked 


* n. 36. j. 18. 1. JO. 18. 

n. 30- 33-6. 33.9. 34- 33- 

10. 30. 79- '■ 30- 65- 4- 

* n. 30. 8. 33. 5. 33. 3. 

* *'Cum cerium pondusoleinon ad- 
jects qualitaie legaiur, non eolet quoeri 
cujua generit) olei uti eolitua fuerit 
testator, aut cujua generis oleum istius 
rcgionis homines in usu habe&nt, et 
ideo liberum est bscredi cujus vellet 
generis oleum legatorio solvere.’* 

‘ n. 3. 3. 6. 7. 


® n. do anmiis legatis, 33. i : “Cum 
in onnos singulos legatur non unum 
le jatum esse, sed plura constat.” II. 36. 
1. 10. 

• IT. 36. 1. 70: **£xoDerandi hare- 
difl gratis.** As to the way in which 
the “quarta Falcidia” was calculated 
in such a case, see II. 35. 7. 45 = 73. 
§ 4. 1. 1 16. 55. 3. § 2. 

' n. 34. 1. 

Computation, II. 35. 2. 68. 
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upon in the same light as the rent, except that the 
right to them ended with the life of the legatee — 
“constat enim alimenta cum vita finiri'.” 

GENERIC LEGACY*. 

If a thing not destroyed by use, the class includ- 
ing which alone was named, as a house, was be- 
queathed by the testator, and such a thing formed 
part of the testator’s property, the bequest was valid, 
and as a general rule the choice of it lay with the 
legatee: if no such thing belonged to the testator, 
and the class to which the object belonged alone 
was mentioned, the legacy was invalid. “ Deri- 
sorium est legatum.” 


LEGACIES OF EIGHTS OVER REAL PROPERTY. 


The testator maj^ transfer to a legatee his right 
(jus) over what belongs to another. “Pignus, em- 
phyteusis, superficies’.” “ Quia* aliquod jus in eo, is 
qui legavit habet, valet legatum*,” “via,” “ususfruc- 


tus',” “quasi ususfructusV’ 
to Titius, and the usufruct 

* II. 2. 15. 8. 10. 

* n. 30. 1.7 1. 

]n»t. 2. 20. § 22. 

IT. 23- 3- ^9- § 4- 

* n. 43. 18. 7 : ** Sell et tradi powte 
intelligendum est ut et Icgari et dnnari 

De superficiebus. Jnsl. de 
servitut. 2. 5. § 4. ib. 

2. 4- § I* 

* n. 30. 71. 5. 86. § 4: "Valet le- 
gatuni si superficies legata sit ei, cujus 
in solo fuerit, licet is dominus soli sit, 
nam consequetur tit hac servitute liiie- 


so an estate might be left 
of that estate to Sempro- 

retur, et superficiera lucri faciat/* IT. 
33. 1. -i. 4. n. 33. 3. j. 

* "Fundum communem habentibus 
legari potest via.” II. 33. 3. i. 

® "Omnium prwdiorum jure legati 
potest constitui ususfructus ut hieres 
jubeatur dare alicui usuufructum.*' 
n. 7. 1. 3: " Csusfructus cujusque rei 
legari potest et aut ipso jure constitue- 
tnr aut per hsredem prsestabitur.’* 
Fiiuli sentent. 3. 6. IT. 7. 5, 1. 

^ Sc. "eanim rerum qtiie usu con- 
Bumuntur.” II. 7. 51. 
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nius, in which ca.se tlie “jus accrescendi ‘ ” did not 
generally arise’. 

OPTIONAL LEGACIES* •* . 

The choice of giving to the legatee one of differ- 
ent objects may bo bequeathed to the heir. In such 
a case the choice once formally announced was irre- 
vocable^ “quum autem semel dixerit hseres mu- 
tare sententiam non poterit or the choice between 
different objects might be given to the legatee, and 
in the absenee of any direction® it was presumed to 
rest with him as to personality, not as to land*. 

If a general legacy was left of one among several 
objects, neither the best nor the worst of the class 
were to be chosen^. The right of option w'ent to the 
heir® of the legatee; if there were several heirs, the 
exercise of it was decided by lot. A period might 
be fixed within w'hich the choice given must be exer- 
cised*. If an option was left between two things, 
one given absolutely, the other conditionally, the time 
for making the option did not arrive “ pendente con- 
ditione'*.” 


* n. 7. 7. L. 1. 3: “Si deducto 
usufructu proprietas lejjetur.” 

* “UHUsfructus non portioni aed 
homuii accrcscit/* II. 44. 2. 14. § j. 

TI. 7. 3. 33. n. 7. 2. to. 

=* n. 33. 5. 

•* II. 30. I. 84. § 9. § 1 1. 

® n. 30. I. 34. if 14: “Si ita Titio 
legetur, &c. et in arbitrio ejua esae, &c.“ 
“quotits sm'i elec’io datur legatariua 
optabit quern vcUt.’* II. 32. 5. 7 . 

* Inti. 7. 77. 


n. 30 - »• 37- S r. 

^ fl. 30. I. 37: “Legato generaliur 
relicto veluti hominis Cafwius ecribit 
id esse observandum ne optimum vel 
accipiiitur.’* 

* n. 33. 5. 19. Inst. 7. 70 . § 23. 
n. 36. 7. n. § 7. 

® IT. 33. 5. 8: “Doccrnondum ost a 
pnetore nisi intra ccrtum teinpua opta< 
veria petitionezn tibi non datum iri.’* 
H. 36. 7 . pr. 35. pr. 16. 1 . 14. 
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But if in such a case the death of the legatee 
destroyed one alternative, the other perished, and 
the legacy fell to the heir'. 

* Tlie law, which U worth reading, w'ill be found IT. 36. 7. 14. i. 
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LEGACIES. 

UNIVERSAL LEGACY’. 

An universal legacy is a bequest requiring the 
restitution of the inheritance of the testator, or an 
aliquot portion of it. Effect was first given to such 
a “fidei cominissum*”by the “senatus consultum Tre- 
bellianum,” by transferring the actions against the 
heir to the benefitted person, “in eos quibus ex 
testamento fidei conmiissuin restitutum fuisset.” The 
heir charged to fulfil such a trust was called “ htcres 
fiduciarius,” the person for the benefit of whom it 
was bequeathed, “hscres fidei cominissarius.” The 
“ Senatus consultum Pegasianum ” compelled the heir 
to accept the inheritance, even if suspected, at the 
desire of the benefitted person, and transferred the 
actions “ei et in eum qui recipit hiereditatem”,” in 


^ hft. tie fiiiei conunweariw heredi- 
tatibu.4, 13. 

II. 36. I. 

Cod. 6. 49. 

• n. 36. I. I. i I. § 1. According 
to the old law there existed a “ lega- 
tum partitionie,” a “partitio lega- 
ta/’ desiring the heir to share the in- 


heritance in certain pro|K>rtu>n8 with 
another, (rnius, 1. ‘354; Inst. 13. 
§ 5; Ulp* *?• It is mentioned 
historically in the p;*iage cited from 
the 

* As to the case where the trustee 
died before the testat<»r, sec II. 59. i. 
H- 

25 — 2 
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like manner as the “Senatus consultum Trebellia- 
nura.” Sucli a bequest might be made in the form 
<if a command or an entreaty'. 

If an ancestor enjoined the grandson to whom 
he left a portion of the inheritance to restore that 
portion to his the grandson’s uncle, after his the 
grandson’s death, the trust was understood to fail 
if the grandson had children. “ Fidei commissi 
conditionem respond! defecisse conjectura pietatis*,’’ 
said Papinian. When the “ lucres scriptus ” was re- 
quested^ to give the inheritance to another, when 
he chose, “ quum volet,” this was equivalent to the 
words “ post mortem.” 

The inheritance might be given, and the trust 
fulfilled*, either “re ipsa,” or by implication from the 
acts of the trustee. The “ fiduciarius” was respon- 
sible for the “ culpa dolo proximaV’ and negligence 
beyond that which he displayed in the management 
of his own affairs, “ rebus suis consuetil negll- 
gentiii®,” after he had incuiTcd “ mora ” for the profits. 
If the trust w'as to give back “ quicquid ex hneredi- 
tate me4 superfuerit,” at the death of the trustee 
“fiduciarius,” this gave the trustee the right of 


' IT. 36. 1. 19: '‘To rogo,"&o. "ncc 
verba spect.%ntur Henatua couHuUi Bed 
Bcntentia quibuscunque verbis dum 
testator senserit ut Liereditas sua re- 
atituatur.” 

II. 36. 1. ;S. 

II. 31. 1. 69. 1. 17. 

31. 1. 77. g 33. 

88. g 16. 

* If Uio English judges in Equity 
ha^l read tbia law, Englinb jurispru- 


dence would have been aparoi the 
scandal of decisions which the Wills 
Act has at last swept away! II. 35. 
T. 103 : '‘conjcotunt pietalis” is a 
phrase unknown to those to whom 
England j,ncd the task of intoq>ret> 
ing disput<^l wills. 

3 II. 33. i. 41. g 13. 

* II. 36. I. 37. 

" II. 36. t. 33. § 3. 

* II. 36. I. 18. 37. g I. 44- § I. 


Digitized by Google 



XXV.] 


LAW OF WILLS. LEGACIES. 


38.9 


disposing as he pleased of three-fourths of the estate ; 
but of the fourth’ only in case of extreme necessity. 

The heir’ is entitled, until the time of fulfilling the 
trust has arrived, to administer the property, and 
to take the profits. He may require compensation 
for the expenditure he has incurred and release from 
obligations. But the most important of his rights 
was his claim to an integral fourth of the testator’s 
estate’, or of his share in it, which he might, if ne- 
cessary, deduct from the property of which he was 
required to make restitution. 

This right arose wdth the application of the 
Falcidian law to “ fidei commissa,” by the “ Senatus 
consultum Pegasianum'.” 

In the fourth were included’ all the profits he 
had derived from the inheritance, e.g. the produce 
of what he was called upon to restore before the 
time of restitution. 

A bequest “conditionis implendte causd®” to the 
heir was not included in the fourth. 

The consequence of the “restitutio” by the “fidu- 
ciarius” was that the “ fidei commissarius,” or object 
of the testator’s liberality, stood in the place of the 
heir altogether, if he obtained the whole inheritance ; 
partially, if a part only was to be his. “Facta in 


* II. 36. I. 54. Novell. 108. c. I. 
3’- 70- § 3- 
71. 7 J. 

’ n. 36. 1. 19. § a. § 3. 

II. II. 6. 40. f I, where the heir re. 
built the house burnt down before the 
trust was due. H. 30. ;8. 60. II. 3d. 
1. 36. 69. 

’ Inii. 1. 13. j. 9. Gaiui, a. a«4. 


II. 36. a. a7. § 10. 64. § 3. 

* A. U. C. 817. 

A. I). 74. 

• U, 35. a. 91. 

“Rea qua- sb hiereile u'ienatoj aunt 
in qua-t* **. u iniputuntur hieredi. ’ II. 
36. I. § 3. aa. a. 

' II- 35- 30- i '• 86- 
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fidei comraissarlum restitutione statim omnes res in 
bonis sunt ejus cui rc.stituta est binreditas, ctsi non- 
duin earuin rerura nactus fuerit posse.ssionem He 
could enforce his rights by means of the “utiles 
actlones,” or the “ fidei* counnissaria ha'redltatis 
petitio,” even against the “fiduciarius” himself, 
and he was liable to the creditors. 

If the “ fiduciarius ” refused to accept the inherit- 
ance, the “fidei commissarius ” might compel him 
“quia poterit fieri ut haircs institutus nolit adire 
hajreditatern...prospectum est ut si fidei commissa- 
rius diceret suo periculo adire, et restitui sibi velle 
cogatur hicres institutus a Prsetore adire ct resti- 
tuere hasreditatem’.” The other “compulsus” ran 
no risk* and gained no advantage by the fourth or 
by the will, not ev^en “ pcenitendo.” He might, how- 
ever, require time for deliberation, and if he then 
accepted the inheritance, he •was still entitled to 
any benefit from it, “nec enim suspectam coactus 
adiit sed sponte post deliberationemV’ If the “fidei 
commissarius” took possession of the inheritance 
which the heir refused to deal with as “ suspocta,” 
the former was bound to pay the legacies, which 
the heir would have been obliged to pay. In paying 
those he might take the benefit of the “Lex Fal- 
cidia®;” but for those legacies ■nLich he, not the 
heir, was burdened with, he could not. The “ fidei 


5 n. 36 . I. 63 . p. 2 . 
’ II. j. 6. 

> II, 36. I. 4. 

/«*/./. 2. 23. 6. 

* II. 3^. I. 14. g 4. 


43- 

4.=;- 

S 3- 

' II. 36. I. 9. I. 

* II. 36. I. 63. II. 


2;. s 2. 14. 


“ Si quum flURjicrtiiiD vitieres ba-re- 


Digitized by Google 



XXV.] 


LAW OP WILLS. LEGACIES. 


391 


commissarius ” being the creature of the testator’s 
favour, could not take in spite of it. 

If the bequest was subject to a condition to bo 
performed by the heir, “ si neque difficultatem 
neque turpitudineni ullam habet conditio nec impen- 
dium aliquod',’’ he might be ordered to fulfil it; 
if to give any thing, the fidei commissarius might 
fulfil it. But if the condition was “turpis,” or 
“difficilis,” and the heir refused submission, the 
bequest fell to the ground, “aperte enim iniquum 
est, cogi eum explore earn alterius gratis” “Plus 
enim tribui ei qui fidei commissum petit quam tes- 
tator voluit absurdum est, utique autem testator 
nisi expleta sit conditio neque scriptum hteredem ad 
ha?reditatem vocavit, neque per hunc illi voluit re- 
stitui hajreditatem.” 

The fidei commissarius* might take the inherit- 
ance instead of the heir, — 

1. When the heir died in the testator's life, 
without the knowledge of the testator. 

2. When the heir died before he had acquired 
the inheritance. 

3. When he refused to accept or to decline the 
inheritance, in express words. 


ADEMPTION OF LEGACIES*. 

Legacies and trusts might be recalled “nudA 


ditatein postulante me jnwa Prsetoria 
adierie...ita ut&r le^s Falcidia) bene* 
6do advenus legatarios si tu quoi^ue 
lege uti poterM et quateuns uti 
poterae,” &c. Cod. 55. g 1 . “AUud 
eat enim ex person^ bceredis conveniri, 
aliud proprio nomine defuncti precibui 


astringi.” 

> n. 36. I. 63. § 7. 31. § 3. 

• n. 36. I. 14. 1. g I. Cod. h. t. 
6. 49; and sec TI. do test mil. 39. 1. 
13- § 4* 

* 2. 31. 
n. .u. 4- 
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voluntate;" so if bitter and deadly hatred, “ capitalea 
aut vel gravissimse inimicitise,” arose between the 
testator and the legatee, “ademtum videri quod 
legatum est‘, sin autem levis offensa raanet fidei 
commissum’.” Where the legacy ademed had been 
given to Caius in trust for Titius, a question might 
arise whether Caius was to keep it, which was an- 
swered by considei’ing whether Caius had been 
chosen as a mere vehicle for transferring the estate, 
“nisi duntaxat ut ministrum elegit,” in which case 
it was taken from him ; if not, he was allowed to 
profit by it. 

And as a legacy might be ademed, so it might 
be transferred. Paulus enumerates four ways of 
translation, “ aut enim a persona in personam trans- 
fertur; aut ab eo qui dare jussus est, transfertur 
ut alius det; aut quum res pro re datur, ut pro fundo 
decern aurei; aut quod jure datum est transfertur sub 
conditioned” 

' H. 34. 4. 3. s M. 

31 - I- 

« n. 34. 4. 31. § I. 


II. 31. 17. 

> n. 34. 4. 6. 
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CONDITIONS'. 


The doctrine of substitutions extends to legacies. 
A legacy may be given to Caius in the event that 
Mievius does not take it, or it maybe so left that several 
persons shall take it in succession ; the first legatee’s 
death being the condition on which the second lega- 
tee takes it; the second legatee’s death, that on 
which the third receives it, and so on. This is the 
“prccaria substitutio,” which includes the “indirecta 
hocrcdis substitutio.” Such legacies are termed suc- 
cessive. One class of them is termed “fidei commissa 
familim* relicta,” by which the trustee is enjoined to 
transmit the property to a particular family®. Some- 


* IT. 33.50; ut ha^redibua 8u1»sti- 
tui {>ot«st ita etiaru le^atariU vtdea- 
miL?...tit id promitt^t ille altori li ipse 
capere non potent.*’ i. cod. 77. § 13. 

Volo praedia dari lihertis meis ; quod 
01 quis eorum sine HIktis vitA decease- 
rit partes eorum ad relu^uos pertinere 
volo.** Heineccius, A. R. JAb. II. 
40— aa. §11 — 14. Ejusdem, hutit. 

»• 544. 549* 

IT. 30. 1 14, § 17. 

IT. a. 6y. a. 

* TIic won! “familia” complices all 
relations; sec H. 31. 69. 4. 


• Rescripserunt cos qui testa- 
menio vetant quid alienari, nec cau> 
earn expriinnnt propter quam id fieri 
velint, nisi invenitur f>eraoaa cujus 
rcHpectu hoc a testatore propositum 
est, nullius esse roomenti scripturam 
...quod si liberis, aut postcris, aut 
libertis, aut bvredibus, aut aliis quibus- 
dam personis consulcntes, ejusmodi 
voluutatem significarent, cam servan- 
dam esse, se<l bcec neque creditoribus 
n^que fisco fmudi esse.” 

II. 30. 1 14- § M- § *8. 

31. 'Jy- g I- § 3- § 4- 
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times the selection of any particular member of the 
family is left to the holder. If the holder refrains 
from the exercise of this right, or transmits the pro- 
perty to a stranger, the nearest' relations of him 
to the family of whom the bequest is made may 
claim it, and ’ after them those of the former trustee. 
If they consent to the alienation, they lose their 
right, and the trust may be destroyed by the consent 
of all the members of the family®. 

The “Catoniana regula“” did not apply to condi- 
tional legacies. 

An uncertain day, c. g. if the testator should 
m’ite. The person who shall be the second living son 
of Mucius at his death, is a condition; “dies incertus 
conditionem in testamento facit.” A suspensive 
condition was valid ; and if it could not be fulhlled at 
once, the heir took “bonorum possessionem secundum 
tabulas.” If the condition was negative, which could 
not be deteianined before the death of the heir, he 
might take immediate possession on giving security* 
(cautio Muciaua) to those who were to succeed 
in the event of its violation. The Roman Law held 
the condition fulfilled if the fulfilment of it had been 
prevented by the person who was to profit by the 
non-fulfilment of it*. Impossible conditions, among 


' n. 31. 69. ? 3. ? 4- ? 

I^y the i5yth, c. 1, the camo 
to an end after four genoratiuni. 

* n. 50. 120. g I. 

31- 77- § 27- 
3 n. 34. 7. 3. 

30. 41. § 2. 

* ** Xunc duiB cautionis utiUtan con- 
Ristit in conditionibuH qun? in nou fa* 


ciendo eint conceptre ; ut puta si in ca* 
pitoUum non a»cenderit, si Stichium 
non inauumiserit, ut similibua,** eto. 
n. 35. I. 7. 

« 11. 38- 7- 3- 

*'Si ita bseres institutus sim si de- 
cern dedero, et acci]>ere nolit cui dare 
jus«ni8 sum, pro implctA conditione 
habetur.’* 
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which are included those false to the knowledge of 
the testator, make a contract void, but are, in a will, 
as if they had not been written, leaving the bequest 
absolute. So a condition’ directly left “in arbitrium” 
of a third person — obliquely such a bequest might be 
valid. Contradictoiy conditions were void, “ubi 
pugnantia inter se te.stamento juberentur neutrum 
ratum est'.” 

With regard to conditions relatively impossible, 
if they were impossible before tJie will they were as 
if not written ; if they became so afterwards the be- 
quest failed”. 

It was a rule not only that “falsa demonstration” 
did not vitiate a legacy, but that neither did “ falsa 
causa,” e.g. I leave Titius a thousand pounds because 
he was my cook, because he transacted my business : 
supposing there to bo no doubt as to the person, 
the legacy is valid, though Titius is not a cook, and 
though he never did transact my business. 

The Praetor’s edict held the condition to take an 
oath, void even in a soldier’s will. 

Before Justinian, “legata pcenm nomine relic ta,” 


“Jure civili rcceptum est ut quoties 
per eum cujus interest conditionem iin* 
pleri fit quo minus impleatiir, ut per* 
inde balK'atur ac si iiupleta conditio 
esset.” n. 55. I. 24, 

^ ^‘Obtinuit Itnpossibiles couditioncs 
pro nullis esso habendas.” II. 35. i. 
3 - 

® II. 50. 17, 188. “Ri conditiones 
porplcNa*.” II. 35. 2. 88. 18. 7. 16. 

3 Ree II. 35. I. 31. 

72. 4—7. 40. 7. 39. 4- 
II. 38. 7. 8. 29. I. 29. 2. 


* This illustrates the mistake into 
which those have fallen who complain 
of the sum left by Napoleon, to a m.-in 
h<causc he attempted to kill tlte Duke 
of Wellington, ha>dng been paid to 
him. According to all rules of juris* 
prudence the legatee had a right to 
the money. Otherwise, if the bequest 
hfid been, I leave it to A. B. i/he will 
kill the Duke of M’ellington. H. 35. 
I. 17. I 2, “ quod autem juris cst in 
demonatrationc hoc rd maffU eU in 
falt^ caus&.” 
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imposing a fine on a person if lie did not obey the 
testator's command, were invalid, as being not so 
much “in favorem Icgatarii ” as in “ odium lueredis'.” 
Justinian provided means for enforcing them*. 

Sometimes a condition is implied from motives of 
humanity*. 

The heir could not be appointed for a certain or 
after a certain time*. 

As to the opening and proving wills, see refer- 
ences*. 


DE REBUS DUBIIS*. 

The task of interpretation, as it is that which 
most clearly displays the wisdom of the judge, is 
that which places in the most consjjicuous light the 
deficiencies of the narrow-minded and illiterate who 
were at one time raised by the favour of men as 
narrow-minded and illiterate as themselves to the 
highest places of the law. 

Fruitful as every other head of our jurisprudence 
is in shocking absurdities, I do not know that (the 
rank and impudent evils of special pleading always 
excepted) there is any department of law even among 
us in which more fantastic tricks have been played, 
more wanton caprice exhibited, more cruel and sys- 
tematic injustice inflicted by our tribunals, or in 


■ Gains, I. 2J5. n. 34. 6. Jus. 2. 
10—36. 

’ (V)J. 6. 41. L. U. 

* II. 35. I. lOJ. 

* I. 1. 14. g, (le htpr. instit. 

* II. 29. 3. eod. j. I’nuU Reorpt, 


Senteiit. 4. 6. Cod. 6. 43. 5. 32 and 
3 f. Col. 87. 

“ InttiL 2. 20. 

B- 34i 5- Cod. 6. 38. Riclior, Vol. 
II. 639. 
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which we have more fully deserved Virgil’s descrip- 
tion — 

“ Ponitus toto (livLsos orbe Britannos,” 

from sense and knowledge, than in the construction 
of wills. I do not allude to any living person, but it 
is no exaggeration to say that if every decision on a 
disputed will had been the reverse of what it is, soci- 
ety on the whole would have been gaincr-s, and the 
intention of the testator more frequently fulfilled 
than it has been. If the object w’as to make the 
fortune of attorneys', nothing could be wiser than 
the decisions of English judges, or the system on 
which they were founded. For they first annexed 
to plain and ordinary w'ords a meaning totally abhor- 
rent from their usual signification, and they then ap- 
plied that artificial meaning to the language of wills 
made without legal assistance”, although at the very 
time when they pronounced the interjiretation redu- 
cing the child to beggary, and missing the much- 
loved person for whom the testator intended to pro- 
vide, with a grave pedantry unknown to any other 
country, they declared that they perfectly well knew 
the meaning to be altogether different from that 
which they judicially declared it to be\ Far from 

^ See tlie woxk of a very re.sptcta- verisimilibus accommodari non de- 
ble writer, Wigrain on Exirintic Evi- bent,” aavs a great commentator, who 
dtnee^ p. lo. Tlio rules he lays down as far as Kiiglaiid is concerned, might 
as those of our law are precisely what, as well have written in Japanese, 
unless the testator has legal advice at lilantica, p. i, § 8. An<l again non 
liis elbow, must counteract his inten- cst aliipia prssumptio in testamento 
tioD. See how completely this Ulus- contra i^uiun probatio non est accipi* 
tratee Burke's remark, that for sub- enda.” 
sUntial injustice and formal regularity * Doe r. Oxoudeti. 

no people ever equalled the Engli&h. e. g. Doe, Gwillim r. OwilUm, 

Pnesumptiones legum rebus non 5 B. and Ad., still Uw. “ Tho Court 
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taking into consideration tlie circumstances of the 
testator, as for instance whether he could or did ob- 
tain legal advice, the position of his estates, the ex- 
pressions familiar to him, which the Homan Law eu- 


id to not what tho io^tator 

inU'mied, hut what in tlio inoanin^ of 
the wonid he has uattl/’ But why 
the t»8t:itor USB words (i.e. tech* 
nical) at all 1 is it not to declare bis 
meaiiiiij^t Ami if you know his mean- 
ing, U not that what you are calle<l 
U)K>n to declare? See t«M) Grey and 
Pearson, 6, H. of Lortls’ cases. If 
you give to tl.o tentators wopIs a 
meaning you know they were not 
mtende<l to carry, you must be 
wT«>ng — “ vocis ni'nistorio utimur.” 
Why are words important? that from 
them we may collect tho meaning. 
But is there any country but England 
where a judge (not brih-'di says, I will 
reject the end for the sake of tho 
means, which are only imiH>rtant na 
they lead to the end — and I will as- 
cribe a sense to the wopIs of the 
testator, which reason, humanity, 
grammar, custom, instinct, show he 
never intendtHl them to have ? These 
remarks apply to the class of cases 
where the judges have insisted on 
rouatniing in a techniciU, wonls that 
they know the testator to have used 
in a popular Kense — cases which, for 
the honour of human reason be it said, 
ore confined to English law. Take 
the case of Robinson v. Rnbinson, 

I Burrow, 38, where tho devise was 
to A. B. for his life, and no longer; 
and yet the judges decided in three 
courts that tho devises extciidcKl be- 
yond his life. Or tho case, uncrjualled 
for its alwunlity and cruelty, but de- 
cided according to stint law, of Doe 
d. Blackist^m r. IlartwoLKl, 10 C. B. 
544 — which, that my reader may see 


the eflfect of narrowne's and pedantr)’, 
1 will traujicrihe. A testator expect- 
ing to die sjteedily left lan-Is to his 
wife for her life, and if his wife should 
give birth to a posthumous child, 
such child, but if no such child was 
bom, to hU nepliew, A child was l>ora 
before the testator ilicd. And it was 
gravely decided by five human crea- 
tures who could read atid write, and 
understand connected sentences — that 
tl)o laud Went to the nephew — and 
that the father diainherited bis own 
son, whom it was admitteil ho in- 
tendeil if postliumous to provide for, 
because he came into the world while 
the father was yet alive. Such is the 
effect of allow ing attorneys (at second- 
hand) to make the law. All commen- 
tary on such gross perversion of reason 
would be flung away. 

But there is another class of coses, 
not quite so fiagrnnt, but still absurrl 
enough, where the judges wilfully close 
their eyes against evidence within 
their reach which would enable them 
to put a right interpretation on the 
will they are called upon to expound; 
such is the case of Delmare r. Robello, 

I V’ esey Sen*^. 4 n . 3 Browm, 446. H amp- 
shire r. Pierce, 1 VeseySen^^I6, where 
literally the same evident was admit- 
ted to pn>ve the meaning of the testa- 
tor in one part of the will, and excluded 
from assisting to explain the other, 
and Doe d. Oxenden v. C'hichester, 3 
Taunton, 147. Ansteer. Helms, 4 Dow, 
f> 5 # 255. Of course, a set of decisions 
may be cited irreconciieable w'ith those 
in which by dint of the most straine<l 
and subtle distinctions, e. g. Gill r. 
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forces upon the judges’ consideration, they carefully 
and elaborately stopped up all these avenues to truth ; 
or if they sometimes deviated so far into a track of 
reason as to admit portions of such material evidence, 
it was done in a fashion so thoroughly empirical, 
such care was taken to deprecate any notion of decid- 
ing the case on principle, such anxiety was displayed 
to guard against the possibility of any benefit to soci- 
ety by a breach on the Chinese wall of prejudice and 
folly, such doubts were raised, and such alann ex- 
pressed by subsequent judges at the attempt, that 
reason lost more than she gained by the innovation. 
The maxim of the Roman jurist was, “nihil tarn 
conveniens naturali fequitati quam voluntatem doniini 
volentis rem suam in ahum transferri, ratam habere';” 
and the rule laid down by him as the basis of rational 
interpretation is the direct reverse of that which has 
dictated so many cruel decisions in this country, 
“ nemo existimandus est dixisse quod non mente agi- 
taverit*.” 


Shelley, 7 Rosa n.ml Mylne, 336, 
jud^a have ef»cape<l from k>emg the 
inatnimentH of grotu} iniquity. But 
thia adda to the confusion and to 
the difficulty of making a will in an 
ordinary case without legal aaaiat- 
aoce, which it aetmjs to be the great 
object our jutlgee labour to estabiLsh, 
it being of course that which it ought 
to be their apecial endeavour to pre- 
vent. In Langston v. Langston, 7 
Clark and Finnelly, 241, the whole 
caae turned u]K>n the question whe- 
ther a mistake bad been made in 
copying the <lraft of a will by leaving 


out a line ; aixl it was inaiiited that 
the judges ought not to look at tl.o 
draft of tlie will, which w'aa produced I 
Well may foreigners exclaim at the 
state of our jurisprudence. Miller r. 
Travers is another instance where the 
known intention of the testator has 
been defeated. 8 Bingham, 244. Doe 
d. Gord r. Weed, 7 M. and W. 129. 
Lord Bacon, 7 $, explains the 

law, but does not justify it ; nor can 
his doctrine be reconciled with many 
of the cases. 

* n. de don. l, 

* n. 33. 10. 7. 2, 
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Where words were plain, no question as to the 
meaning of the testator was allowed. "Non aliter,” 
says Marcellus, “a significatione verborum recedi 
oportet quam cum manifestum sit aliud sensisse tes- 
tatorcm',’’ but where it Avas manifest, as the object 
was to give the true interpretation, it was adopted ; 
e.g. "usus” might be used for "usus fructus,” "tu- 
tela” for "cura” — the meaning of "liberi” and "filii” 
are explained. There is an admirable law, full of 
reason and principle, Avhich I shall therefore quote at 
some length. "Quod vero quis obscurius in testa- 
mento vel nuncupat, vel scribit, an post solerania ex- 
planare jjossit, quasritur, utpote Stichium legaret, cum 
plurcs haberet nec declaravit de quo seutiret. Titio 
lesravit cum multos Titios amicos haberet nec decla- 
ravit, de quo sentiretur erravit in nomine, vel pn-e- 
nomine, vel cognomino, cum in corpore non errasset — 
poteritne postea declarare de quo senserit, et puto 
posse. Nihil enim nunc dat, sed datum significat. 
Sed etsi notam postea adjecerit legato vel suit voce, 
vel Uteris, vel summam vel nomen legatarii quod non 
scripserat ad nummorum qualitatem an recte fecerit, 
et puto etiam nummorum qualitatem posse postea 


1 n. 31. 68. 
n. 7. 8. 

“ReHpondi cum in condition!* 
bus testamentorum voluntatem potius 
quam verba con«idt*rari oportvat,” 
kc. n. 35. I. loi, directly tbo re- 
verse of the rule oatentatiouxly aa- 
aertfd in our juriKprudence, **cum 
verba dubia sunt,” says Jlicher, 639, 
Vol. II. “vel ambigua ad voluntatis 
conjecturaa confugimus hre sunt.” i. 
“Loquentis affectio.” 7. “Oonsuo- 


tudo regionis.” 3. “ Singularia per- 
sonarum et rerurn adjuncta.” 

n. 50. 17. 17 . “In testamentis 
plcnius voluntates tostantium inter- 
pretantur.” 

n. 50. t8. - 230 ; 84 ib. 
n. 36. 2. 6. 

The readier will observe that down 
to this point the cases are provide^! 
for by Lord Bacon's rule. Those 
which follow arc the fniitful causes of 
our chicane. 
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addi, nam etsi adjuncta non fuisset utique placeret 
conjunctionem fieri ejus quod reliquit, vel ex vicinis 
scripturis, vel ex consuetudine patris familias vel 
regionis'.” 

The first rule then is’, “ut res magis valeat quam 
pereat;” another is’, “benignior sententia pneferenda’.” 
Another, the rule so ostentatiously violated in our 
courts, to consider what it is probable (in a case of 
doubt, it must be remembered) the testator meant. 
Another his habit of speech’ — the propriety of lan- 
guage and conduct, as “ Si numerus nummorum lega- 
tus est neque apparet quales sunt legati, ante omnia 
ipsius patris familias consuetude, deinde regionis in 
qua versatus est exquirenda est, sed et mens patris 
familise, et legatarii caritas vel dignitas et necessi- 
tudo*,” &c. And where there was an uncertainty 
as to the person : “ Testatoris voluntas si quibusdara 
argumentis apparebit de quo dixit, adimplenda est’.” 
The leaning towards the humane interpretation is 
well illustrated by the law cited below*. 


* n. ^ 8 . 1. 71 . § f. 

See n. 3a. 101.68. n. 34. 5. 13. As 
to saperrening doubts, H. 34. 5. 13. 
30. (7. Case of a posthumous child. 

qua filia mihi genitus haeres ei 
cerium dato, pluribus natis videtur 
singulis tantum lega8S6,...Disi evidens 
sit contraria sententia testatoris.** 
34- S- 

’ 34- S ”• 

’ 34- 5- >o- § '■ 

* Ib. 74, and i8. ** Secundum id 

quod credibile e.<t cogitatum.*’ Com- 
pare this with the horrible case of 
Doe d. Blackiston v. Harewood, 10 
C. B. 544 ; and see particularly eod. 
98, where it is eipressly required that 


the judge shall ascertun **an nomina 
servorum dominus nota habuisset." 

* Eod. t, overthrowing Doe d. Ox- 
enden r. Winchester, 13. § t. 

33 - JO. §. 5, “Propter usum 
imputatorum si in argento relatum sit 
candelabrum argenteum argenti esse 
videtur, error jut facit /'* and 34. a. 
33: “Si ipse soUtus fuerit uti qu&- 
dam Teste... itaque ante omnia dicen- 
dum est earn legatam esse de qu& sen- 
serit testator.’* 

• n. 30. 50. 8 3- 3^- 75, words con- 
stmed by will of testatrix, n. 35. t. 

36- 8 

’ n. 34. 5. 15. 

' 34. 5. 10. § I. 

26 
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Let it not, however, be supposed that the Roman 
Law, to use the incessant cant of our books, made a 
will for the testator. Far otherwise. Equally cautious 
to avoid real error as stedfast in adherence to sub- 
stantial right, it shrank from decision, as the texts 
cited below prove, where there was no sufficient 
ground to rest upon. To it rash presumption was as 
alien, as what Lord Mansfield called, with becoming 
indignation, on the bench of justice, the “disgraceful* 
subtleties,” by which our reports in his time as in 
ours are crowded and de&ced*. 


^ I snbjcra Sir £. Sngden*i descrip- 
iion of tbe state so satrsfactory to our 
judges, aod inferior practitioners of 
English law. It is peculiar to tho 
constitution of this oountry that the 
law on the same ease is frequently 
administered difierently by different 
courts; and that not from a con- 
trary exposition of the same rules. 

p. i6 eod. ^ You have now boUi 
land and money. 1 will suppose that 
you have by your will ^en your 
estate to your eldest son, and the 
money amongst your yoanger chil- 
dren. Ton then grant a lease of the 
land to Thompson, and g^ve him an 
option to pxirchase the estate for 
£10,000 at any time within ten yean. 
You would think, no doubt, that you 
had secured your estate to your eldest 
son. But on the contrary, if you die 
before the end of ten years, and 
Thompson after your death elect 
to purchase the estate, the money 
would go to your younger children, 
and your eldest son would be stripped 
of all his fortune. 

moment’s reflection may shew 
what serious consequences may follow 


from a neglect on your part; for 
suppose you purchase an estate with 
the £50,000 in the funds, which you 
have given by your will to your 
younger children, and which consti- 
tutes the bulk of your personal pro- 
perty, and should neglect to devise 
the estate, the money must go to pay 
for it at the expense of jour younger 
children, who would be left nearly 
destitute, whilst your eldest son, to 
whom the estate would descend, would 
have an overgrown fortune. Distress- 
ing cases of this kind are continually 
happening.*’ Sugden's LtUtrt on Rtal 
Prtftrty^ ist ediUon. 

* n. 34. 5. 3. &4: *'Paulus respon- 
dit cum nomen fideicommissarii testa- 
mento ascriptum non sit, nulU persons, 
neque certie, neque incertso datum fidei 
oommisBum videri, indubitatum esL” 
See 10. 17, 18. eod. See also II. 35. 
I. 10. *‘In his qum extra teetamen- 
turn incummt poesmnt res ex tequo ot 
bono interpretationem eapere, ea vero 
qns ex ipso teetamento oriuntur nc- 
cesse est secundum scripti juris ratio- 
nem expediru* 
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LEGACIES '. 

Jastinlan enumerates four kinds of legacies, which 
he says formerly were in use : 

1. “Per vindicationem.” The form of this was 
do — lego — sumito — capito. This under the old 
law was the only form that gave the “jus accre- 
scendi 

2. “ Per damnationem — ^haeres meus damnas esto 
dare” or “dato.” By this form the testator might 
bequeath not his own property alone, but that of other 
people*. See Domat. Vol. ii. p. 673. Also he might 
bequeath things not actually in existence, as the pro- 
duce of the soil, or the child with which a slave was 
pregnant. 

3. “ Sinendi modo.” The form was “hseres meus 
damnas esto sinere Lucium hominem Stichum su- 
mere sibique habere*.” This, Caius tells us, was wider 
than the form “ per vindicationem,” as it enabled the 
testator to leave not only what belonged to him, but 
what belonged to his heir, and more limited than 
that “per damnationem.” All that was requisite to 
make such a bequest valid was, that at the time of 
the testator’s death the thing bequeathed should be 
in his possession, or the possession of his heir. 

4. “Per praeceptionem.” “Lucius Titius ho- 
minem Stichum prsecipito*.” This gave rise to a 
subtle dispute between the Sabinians and Procu- 
leians, on which it is not necessary to enter. The 

' Just. /mtU. i. 10. Caiui, Init. * Caiua, 2. 203. 

2. 196. * CaiuB, 2. 2og. 

* Caiua, 2. 101. • Caiiu, 2. 216, 

2G— 2 
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reader will find the arguments on both sides stated 
by Caius, himself a Sabinian'. 

It turned upon the Senatus Consultum Neroni- 
anum, which became law between the year 54 and 
68 of the Christian era; it provided that every 
bequest made in imperfect language should be con- 
sidered as “ per damnationem,” or, in the words of 
Ulpian, “senatus consulto cautum est ut quod mi- 
nus idoneis verbis legatum est perinde sit ac si op- 
timo jure legatum esset*.” 

These methods were rendered unnecessary by a 
law to which Justinian alludes, of Constans and 
Constantins*; but they still remained, and the words 
of the testator, if he did not use the precise form, 
were adjusted to that of the form which appeared 
most to correspond with his intention. Justinian put 
them all upon a level, “nostra constitutio dispo- 
suit...ut omnibus legatis una sit natura.” This equal- 
ity, however, as the context itself, in which the action 
“ in rem ” is mentioned, shews, related to the form 
only, and not to a difference inherent in the nature 
of the thing ; e. g. if the testator bequeathed a horse 
without saying what horse, or a quantity of any thing, 
or freedom from an obligation, or an act to be done 
or to be left undone, there could be no translation of 
the dominium ; so if he bequeathed the property of 
another, that property did not pass at once to the 
legatee, and the maxim would apply, “nemo plus 
juris ad alium transferre potest quam ipse habet.” 

In the third paragraph Justinian assimilates en* 

> Ctiua, 1. 117. * Tit. 54. § II of hi» rulea. 

* Cod. 6. tit. 37. 1 . il. 
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tirely all “legata” to “fidei commissa.” The frag- 
ment of Ulpian in the Pandects, “per omnia exae- 
quata sunt legata fidei commissis is an interpola- 
tion of the compilers, as is evident from Ulpian’s 
own words in the 24th and 25th Rules. 

* The Legata explained and commented upon in 
the Pandects are of several kinds, namely,— 


I. * Annua legata. 

The “ annuum legatum ” was due at the beginning 
of each year; the first year it was absolute; the se- 
cond, conditional on the life of the legatee. If it was 
to be paid at different intervals, “anni bim^l, trimS,, 
die,” it was nevertheless considered absolute, and that 
the intervals were only for the relief of the heir. 
Therefore it was due from the moment of the testa- 
tor’s death ; and if the legatee died before the time 
of payment, it was due to his heirs. If the testator 
made certain lands liable for the “legatum,” it was 
not due till the produce had been gathered. If the 
produce* of one year was insufficient, it was to be 
supplied from the produce of other more favourable 
years. 

If the testator left an “annuum legatum*” in 


1 n. 30. 1. 8 1. 

’ Inttit. t. tit. 10 . 

n. 33 - tit. I. 

Cod. 6. tit. 37. 

• A bequest of an annuity is primA 
facie for life only. Savery v. Dyer, 
Amb. 139. Blewittr. Roberts, Craig 
and Ph. ^74. As to when it is per- 
petual, see Letts v. Randall, 1 De Gex, 
F. and J. Kerr v. Middlesex Hospi- 
tal, 1. 6. M. and G. 576. Inues v. 


Mitchell, 9 Vesey, 111. Stokes e. 
Heron, 11 Ct and Finn. 161. Yates 
V. Madden, 3 Mac. and G. 540. 

* II. 33. 1. 17. §1. “ Vini Falerni,” 
etc. 

’ n. 34. I. I). “ Paulus respondit 
— integra deberi — neque ex eo quod 
postea pnedia ejus pignoris jure testa- 
tor obligare voluit, ut ex reditu eorum 
alimenta perciperent, minuisse sum 
Tel duxisse ea qiue reliquerat videri." 


Digitized by Google 


40 G 


ROMAN PRIVATE LAW. 


[cn. 


the first part of his will, and in the latter part of it 
charged for the greater security of the legatee certain 
lands with the payment, though the produce of the 
lands was not sufi&oient, the money was nevertheless 
due. 

‘If a bequest was. Pay to Attia till she mar- 
ries fifty pounds, this was an “annuum legatum,” 
though “ in annos singulos ” was not added. 

’ So if the testator leave a certain sum to be given 
to the decurios on his birthday. 

‘An “annuum legatum” is held |o exist where 
the testator leaves money for one year, and other 
things, wine or com, for another. 

‘So a bequest to a person of what the testator 
had been in the habit of giving him was valid, but it 
did not include what the testator had given the lega- 
tee for his, the testator’s, purposes. 

’ If the testator had not always given the same 
sum, or quantity, and his will fluctuated, the last 
execution of his will was to prevail*. If the testator 
bequeathed an “annuum legatum” without speci- 
fying or leaving any means by which to estimate 
the amount, if he had already made any gift to the 
legatee, that was to be the measure of the legacy; 
if he had not, the rank of the legatee and the wealth 
of the deceased are to be taken into account; and 
his bequests to other legatees similarly situated, 
failing all these indications, it is to be supposed that 
the testator meant to bequeath alimony. The “ an- 


> n. 33. 1. 17. 

’ IL 33. ib. 14. 

* n. 36. J. II. 

‘ n. 33. 1. 10. § I. § 3. 


• n. 34. 4. 4. 

• n. 33. 1. 14. 

34. I. 

33. I. 16 — *0. 
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nuum legatum” ceased with the death of the legatee, 
but not by the “capitis diminutio*.” “Quia,” says 
Modestinus, “tale legatum in facto potius quam in 
jure consistit.” If however it was left to the heirs, 
it continued to all his successors’; it might be sup- 
posed perpetual h'om the nature of the bequest, as 
to the priest of a particular temple, or to a college 
of decurios*. The rule was different with regard 
to the bequest of an “ ususfructus ” which ended in a 
hundred years. The principles which govern the 
“ annuum legatum” apply to monthly, daily, weekly 
pensions. 


2. Ususfructus* et reditus legatum *• 

If the “reditus*” of an estate is left, the annual 
value of the produce is understood, whether the heir 
or his tenant collect the produce. The heir might 
sell the farm so long as he paid the value to the 
legatee ’f. This is the difference between the bequest 
of the “ reditus ” and the “ ususfructus. ” For the 
owner of the estate of w’hich the “ ususfructus ” was 
bequeathed could not substitute the money for the 
land*. 


^ n. 4. 5. penult. 

33 - »• 4 - 

* "Haeredia sppelUtio non aolum 
ad proximum haeredem aed ei ad nl- 
teriorea refertor, nam et haeredia haarea 
et deincepa hieredia appellatione con- 
tinetur." II. 50. 16. 65. 

* n. 33. I. ‘io. I. “datum templo.” 

n. ibi X3. 

3. 4. 7. S I. 

* The Engliah caaea. Boa v. Bigga, 
1 Tauinton, 109. Doe «. BoUon, ii 
Ad. and EUia, iSA Barker v. Green- 


wood, 4 M. and W. 411. Doe v. 
NichoUa, i B. and C. 336. Doe v. 
Field, 3 B. and Ad. 364. 

• n. 33. a. 

Inat. 1. 10. 

Cod. 6. 31. 

' n. 33. I. ai. 

7 n. 33. a. 38. 

' In Doe V. Ladceman, a B. and Ad. 
30, it waa held that a deviae of the 
renta and profita of land waa equi- 
valent to a bequeet of the land. 
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Moreover, the usufhictuary had a right to a 
habitation on the land, which the legatee of the 
redituB had not. The “reditus'” might be left with a 
condition annexed, which the legatee was bound to 
fulfil. If the condition was that certain games 
should be exhibited in a town in memory of the de- 
ceased, which were not permitted there, the heir did 
not profit by the circumstance, but the bequest was 
changed with the assent of the more eminent citizens 
into some other celebration in honour of the deceased. 

In the absence of the express will of the testator 
the “legatum annui reditus” ended with the death 
of the legatee®. 

3. De alime^itis legatis \ 

This, like the “annuum legatum,” is considered 
as a series of separate bequests. It continues, unless 
an opposite intention is clear, to the death of the 
legatee. It may be left to one incapable of taking 
the inheritance. It comprises only, if there is no 
defined specification, what is necessary for bare sub- 
sistence according to judicial discretion. A general 
revocation of legacies does not, if there is room for 
doubt, extend to this. 


4. De optione legata *. 
A legacy may be in 
> n. 3j. 1. 19. 

13. 4. 30 — r. 

30. I. I. 13 . 

33- I- *7. 

’ n. 33. 3. 33. 

» n. 34. 1. 

36. 3. 30 , 

35 - 6 S. 


le alternative, that is, 

34 - 8 - 3 - 

34 . I. 6 . 7 . 31 . 33 . 

33 - '• » 4 - 
* n. 33. 3. 

3 I- 76. § I. 

3 J- 34 - § I- 
3 . de legal. 3. 30. 31. 
n. 31 . 8 . { 3 . 


Digitized by Google 



SXVI.] LAW OF WILLS. LEGACIES. 409 

giving the legatee his choice among several objects. 
The testator confers the choice, and the person whom 
he has selected may transfer his right to another 
person. The “optio,” or “electio legata,” is when 
the right of choosing among several things of the 
same species is given to the legatee. If without 
option or specification a thing of a particular class 
is left to him, he is not to take the best of the kind, 
nor is he bound to receive the w’orst. The legatee 
entitled to choose must select one definite object, not 
part of one and part of another. The right goes 
to the heirs of the legatee. A period may be fixed 
within which he is bound to exercise his right. If 
a third person is to choose for the legatee, and he 
dies, or delays his choice beyond a year, the legatee 
may choose himself. 

5. De dote legata vel prcelegata '. 

The “dos” is said to be bequeathed when it is 
left under the name of a legacy to the girl or wo- 
man about to marry, either by her father, or a re- 
lation, or a stranger. Even if the word “ dos” is 
not mentioned, it is taken to be a legatum “ dotis 
nomine,” if the testator says that it is to be paid on 
marriage. 

*It is conditional if it is left by a stranger not 
obliged to provide a dos to be paid on marriage, a.s 
it implies a tacit condition that the marriage shall 
take place, and without matrimony there can be no 
dos: “Dies incertus conditionem in testamento 

* n. 13. 3. > n. 3j. 1. 75. 30. 1. 30. 
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facit;” and if it never comes, the legacy is never 
due. 

If the father leaves his daughter 200 aurei, and 
pays a hundred for her dos when she marries, the 
remainder will be due, in the absence of proof by the 
heir that the father had abandoned his intention'. 

The “dos” is said “prselegari” or "relegari ” when 
the husband who has received it, or the father who 
has taken it in the name of his son, leaves it again to 
the wife ; it is so described because it really belongs 
to her, as the “dominium” of the “dos” has always 
been hers. This may be done by express words, or 
by implication ; by express words, when it is men- 
tioned directly ; by implication, when it is mentioned 
indirectly, and in a sense subordinate to another 
bequest, as “Titiae uxori amplius quam dotem 
aureos tot haeres meus damnas esto dare.” So if 
the husband leaves the wife not the exact things he 
has received as her dowry, but other property in 
their stead, even though he does not add that this 
is to be in lieu of the dowry, yet if the intention is 
manifest, it is to be so considered. 

If the very things constituting the dowry are 
left, and they perish without the husband’s fault, 
the legacy fails ; it is otherwise if the husband leave 
not the very things, but other property which 
perishes. Nor does it affect the wife’s right in this 
respect that she brought no dowry, “quia falsa 
demonstratio legato non nocet.” But in this case’ 

’ n. 30. t. 84. tatem ad eum pertinet qui fidei com- 

n. 31. X. 33. ^'Onus eniin pro- niiasiim recuaat.** 
bandi mutatam easo defuncti Toloii- * n. 30. i. 75. { i. IL 34. 3. 15. 
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a certain sum or particular things must be specified. 
Nor does this militate against the rule of Ulpian, 
that if a testator leaves loo aurei that he has in 
the bank of Titius, and he has nothing in the bank 
of Titius, the legacy fails; for it fails not on account 
of a “falsa demonstratio,” but because there is no 
such thing in “ rerum natunl'.” If an estate, which 
was the “dos,” is left specially in the will to the wife, 
and her dower in general words is afterwards be- 
queathed to her, it is to be taken as a single bequest. 

The husband could not impose any burden upon 
his bequest of his wife’s dowry, unless he had added 
to it, in which case he might charge it with the addi- 
tional value. 


6. Facta legari possunt. 

The testator may also by his will enjoin ef- 
fectually the performance of certain acts; e.g. he 
may oblige his heir to rebuild, or exonerate from 
a mortgage, the house of a legatee* — to buy a farm 
from, or sell one to him’. If he has fixed the price, 
it must be paid or taken, though beyond or below 
the real value of the object, as the testator had a 
right to give such an advantage to the legatee’. If 
the testator has not fixed any sum, it must be sold 
at a fair value, “ vero pretio’.” But the Boman Law 
did not allow a testator to indulge a boundless 
caprice : “ Ineptas voluntates defiinctorum circa sepul- 


> n. J5. 1. 5. 

31. I. 77 ft n. 
’ n. 30. iij. $ a. 
Inst. i. ai. 

• n. 30. 66 . 


* n. 30. 49. § ult. “Qnod si oerto 
pretio (lamnatns sit &oere, Decease ha- 
bebit tanti vendere quanti danmatua 
eat.” 

» S 8. ib. 
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turam, veluti vestes aut si qua alia supervacua ut in 
fuuus impendantur, non valere Papinianus scribit';” 
and the same principle applies to what we should 
call the law of entail ; concerning which I shall cite 
at length a remarkable passage. A prohibition to 
alienate the property bequeathed was invalid if no 
reason was assigned, unless it had been inserted for 
somebody’s benefit* — “nisi inveniatur persona cujus 
respectu hoc a testatore dispositum sit.” This is a 
rule which has never been applied in our jurispru- 
dence, but that might operate most beneficially : 
it is, however, far too much power to be left in the 
hands of a single judge. Neither could the testator 
compel the performance of an act contrary to the 
manners and feelings of his country, “ si liberos suos 
emancipare rogatus fuerit quis, non cogitur hoc 
facere, potestas enim patria inestimabilis est®;” and 
Scaevola lays it down that the heir cannot be com- 
pelled to adopt a stranger*. 


7. Bequest of mortgaged or pledged property. 
Such a bequest was valid* ; and if the testator 
was aware of the fact, the heir was bound to set free 
what had been so left*. If the property bequeathed 


1 n. 30. 1. 113. 1 5. 

* ** Divi Severua et Antonlnun re* 
scripeerunt oorum qui testamento ve- 
taot quid alieuari, neo causam expri* 
munt propter quam id 6eri velint, niai 
inveniatur persona cujus respectu hoc 
a testatore dispositum sit, nuUius eese 
momcntiscripturam, quasi nudum prs* 
ceptum reli<)ucrint, quia talem legem 
testamento non pnssint dicere ; quodsi 
liberis, aut posteris, aut libertis, aut 
bsredibua, aut aUis quibuedam per* 


sonis consulentea, ejusmodi volunta* 
tem significarent, eamservandam esse ; 
sed hftc neque credUoribut (compare 
the English law before 1830) neque 
fisco fraud! esse.” II. 3a l. 114. § 14. 

» lb. § 8. 

* n. 3». I. g 8; but see II, 35. 
I. 92. 

* Inst. h. t. § 4. § 5. 

n. 30. 1. 57. 

« n. 30. 1. 37- 
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was mortgaged for its full value, even though the 
testator was ignorant of the fact, the heir was bound 
to redeem it, because it must be supposed that the 
testator meant the legatee to derive some benefit 
from the bequest. If a farm of which the “usus- 
fructus” was alienated was bequeathed, the heir was 
bound to redeem the burden, or to give the value 
of it to the legatee, subject to the distinction before 
mentioned as to the testator’s knowledge*. But the 
heir was not bound to redeem a servitude'. 


8. The testator might bequeath incorporeal 
rights, debts due to himself, or to his debtor, or to 
any one else, “ corpora legari omnia et jura, et 
servitutes possunt’;” the legacy of what was due 
from another was called “ legatum nominis.” If 
the document attesting the debt was bequeathed, 
this was tantamount to a bequest of the debt itself*. 
If the testator bequeathed to Sempronius the ten 
aurei which the testator owed to Caius, although 
the testator owed nothing to Caius, the bequest 
was valid, “quia falsa demonstratio non perimit 
legatum*;” a strong example of a very important 
principle. There were cases in which though the 
testator had obtained payment of the debt during his 
life, the bequest of the debt was valid — as if the tes- 
tator had taken the debt to keep as a deposit*, or 


' n. 31. 1. 4. uit. 

Ib. 30. § l . 

* n. 30. 1. 7a i I. 

* n. 30. 1. 41. 

* lb. 4<- 5 . 

* lb. 75- S I. 

* ** Si rem flu&m tefltator legftTerit, 


eamqne neces«itat« urgente alienEve- 
Tint, Mucianun putat fidei commiasum 
peti poase, nUi probetnr adimere ei 
tastatorem voluiaao — probationem au- 
tem mutatn voluntatia ab bsercdibui 
axigendam.” II. 31. I. II; and tee 
13. ib. n. 50. i;. 162 . 
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if it had been forced upon him by his debtor, or if 
he had been compelled by the pressure of strong ne- 
cessity to exact it, or if he immediately lent it out 
again; a fortiori a “novatio” of the debt did not 
affect the legacy. 

9. The legatum rei aliencB^. 

The “legatum rei aliense” was valid, (i) if the 
testator knew that the thing bequeathed did not 
belong to him; (2) if it was made to a “conjuncta 
persona.” 

10. “The testator might bequeath what be- 
longed to the heir — and whether the testator knew 
that the thing bequeathed belonged to the heir or 
not, the heir was bound to give it to the legatee. 

11. *If a definite sum or quantity of things 
consumed by use was left without any other limita- 
tion, the heir was liable to the legatee, though no 
such things were in his inheritance ; if the quality 
of the thing so left was not mentioned, it was left 
to the choice of the heir ; if an indefinite quantity 
of things consumed by use, or if money was left, 
the heir was only bound to give the legatee what 
was to be found in the inheritance *. 


• II. it. 1. 14. 

40. 5 - SI- 
SI. 1. 67. 

As to the *'conjuncta persona,*' see 
n. 349. 10. Cod. h. t. 10. '*cum alie* 
uam.” 

* n. 31. 1.67. §8. 

4 Inst. h. t 

II. 50. 17. 149. *‘Ex qu& jicrsonA 
quia lucrum capit, (jus factum prsc- 


stare debet.” 

’ U- 33- 6- 5- 3- 4- 
n. 33. 6. 1, j. 3. § 1. 6. 
n. 33. 7 ; and ae« 30. i. 51. 
n. 33. 10. 

II- 33- 9- 

* On this topic see especially Avc* 
ranius, JnUrj>ret. Juris. Tom. IL ch. 
'21-^24. 
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1 2 . Legatum generis *. 

Not specific objects only, but classes of things, 
may be bequeathed, as a “ calendarium.” All move- 
able, all immoveable, goods, “supellex,” etc. Difficul- 
ties may arise if together with such a general be- 
quest the testator enumerates particular objects. 
A distinction will arise if the general bequest is 
first, or if it follows the detail of separate articles : 
if the class is first stated, and the articles it includes 
follow, as, I leave Titius my “fundus instructus,” 
and then the slaves or articles are enumerated, a 
question arose whether the enumeration was “ex 
abundanti’,” or intended to limit and restrain the 
original bequest. The rule in the absence of any 
clear “indicia voluntatis,” which were always care- 
fully to be sought for, is, that if the testator after a 
general clause enumerates particular articles which 
he knew to be comprised under that clause, his ob- 
ject was to restrain the original bequest. If the 
particular objects are first stated, and the general 
clause follows, it is then to be supposed that the 
testator meant the bequest to be universal. Some- 
times the enumeration the specific articles is put. 


* IT. 33. 7. »o. n. 33. 10. 9. "Le- 
gatA supellectile cum species ex aBun* 
danti per imperitiam enumerarentnr, 
generali legato non derogatur. Si ta- 
men spedes certi numeri demonstrate 
fuerint modus gcneri datus in his spe- 
debus intelligitur.*' Fapinian. 
n. 33. 7. II. 

33.6. 16. §1. §1. ''duldaomnia.” 
34. s. 3«. **Pediculis,” &c. 
'^Mobilibus legatis aurum rel ar« 
gentum non debetur, nfsi de'cia quo* 


que manifeste sensisse testatorem — 
possit ostendi.” 3 tit. 6, Paulus, Sen* 
teat. 

* ** Si quis fundnm ita ut instructus 
est legaverit, et a4iecerit cum supel- 
lectUe vel mancipiis vel unA aliquA re 
qu« nominatim expreesa non erat, 
ntrom minuit Ugatum <idjiciendo tpe- 
dm...et Papinianus respondit non vi* 
deri minutum sed'potius ex abundanti 
adjeclum.” n. 33. 7. la. 46, 
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to remove all possible doubt. If all the moveables 
in a particular place are bequeathed, the legatee is 
entitled to those which are accidentally absent, and 
not to those which are accidentally present in it. 
“ Labeonis distinctionem,” says Poniponius, “ valde 
probo, qui scripsit nec quod casu absit, minus esse 
legatum — nec quod casu ibi sit, magis esse lega- 
tum‘.”* 

1 n. ^1. 4. 86. chapter, T may refer to the trea- 

* For an excellent summary of the tise recently published on the constrwe- 
Kn^lish law on the topics discussed in tion of \N ills, of Mr F. V , Hawkins. 
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Absexce, law regarding, Lai 
Accession, its relation to dominion, 
142. 

Aequisitio mortis causa, 13,5. 

Act, its legality dciiends on the 
locality, S3 ; exceptions to tlii.s,hlL 
Action at law, definition of, 1 30 ^ 
various divisions of, L52 ; method 
of procedure in, l ~i!). 

Aetio ad exhibendum, 1S2. 

aqiiBP pluviio arcendo;, ISl. 

conducti, 2G2. 

doli, ISfi. 

empti, 257. 

ex contractu, 2Sfi. 

finium rcgundonim, 277. 

h)iK)thocaria, 218. 

locati, 2G2. 

Tauliana, 188. 

pigncratitiii, 214, 210. 

priescriptio verbis, 23.5. 

pro socio, 274. 

quanti niinoris, 2flO. 

rodhihitoria, 2.50. 

Serviana, 218. 

sorvi comipti, 180. 

venditi, 2.57. 

Actiones perjjctua; ot tomixiralcs, 
161. 

Acts, illegal, how far nullified by 
punishment, 30. 

Addictio in diem, definition of, 2,58. 
Ademption of legacies, .391. 
/Estimatorimi contract, 316. 

Affinity, law regarding, filL 
Alaric II., account of his Breviary, | 
LL 

Alienation, various kinds of, 139. 


Ammianus Marccllinus, his ac- 
count of the jurisprudence of his 
age, 1_L 

Annua legata defined, 40,5. 

Barbarians, invasion of, its effect 
on the Roman haw, S. 

Bequest of mortgaged or pledged 
proiierty, 412.— See legata. 

Birth, period of, law ixigardiug it, 
62. 

Blackstone (Sir ~W,), his defence of 
legal technicalities, L 

Bona, meaning of the term, aS. 

Bona fides, definition of, 128. 

Bonoruni pos.sessio, the degrees of, 
336 : doctrine of, 3,59. 

Calumnia, 190. 

Capitis diminutio, meaning of, IL 

C.atouiana regula, 378, 394. 

Causa, meaning of, 102. 

Cautio damni infecti, 1.8Q. 

Celsus on legal interpretation, 42. 

Children, general law regarding 
them, 63j testamentary ditto, 
352 ; illegitimate, 366. 

Christianity, its effect on the Ro- 
man law, 7 : its corruption in the 
dark ages, 8. 

Citizen, definition of his status, C2. 

Civil law, definition of, 2^ its di- 
visions, 28. 

Civitas, as an clement of status, 70. 

Code, derivation of the term, 12. 

I Codicils, law regarding them, 340. 

Codification, arguments of German 
1 witers against it, 35. 

27 
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Codification of English law, its ur- 
gent necessity, i 
Collegia Dccurionum, account of, 
73. 

Collision of laws, 7^ rules to be 
deduced from this, JlL 
Commodatum, completod contract, 
account of, 

Commuiii dividmulo, 27fi. 
Compensatio, law regarding, 
Condictioncs, meaning of, 277. 
Condictio c.x lege, 287. 

furtiva, 28(). 

ob turiiem causam, 279. 

sine causa, 28.5. 

triticaria, 288. 

Conditions in the law of wills, .19.1. 

to a contract, 98. 

Confnsio, .824. 

Consanguinity, degrees of, 68. 
Constantine, his ecclesiastical and 
legal policy, 19. 

Consuetudinary law. — See custom. 
Continuance iu relation to posses- 
sion, 1.80. 

Contract, its ingredients and ac- 
cidents, 98. 

Contracts, complcted,rarions forms 
of, 23S. 

consensual, various kinds of, 

2.’).-). 

often grafted on the omptio 

venditio, .820. 

verbal, the three forms of, 

24.8. 

. — See obligations. 

Contractus nominati, and iunomi- 
nati, 227, 2.86. 

Corporations.— ^^ieo Universitates. 
Corpse, law as to its removal, 1S4. 

“ Corpus Juris,” its great influence, 

d. 

Creditor, the effects of the pigniis 
as to him, 214. 

Creditors, privileges of, 216. 
Cujacius upon privileged creditors, 
216 ; upon dotis dictio, 24.8. 


Culpa, meaning of, 106 : rules re- 
garding it, 107. 

Cura bonomm, 289. 

Curatio bonorum, .80.8. 

Curator bonormn, functions of, 289. 

Curator substantia', 292. 

Curator vontris, 290. 

Custom, or consuotudin.ary law, 
Roman deflnition of, 32 ; its con- 
tradictory enactments, 34. 

Damnum, general meaning of, 105 ; 
how it arises from culpa, 106. 

D’Argentre on domicile in Bre- 
tagne, 78. 

De alimentis legatis, 408. 

“De arboribus caidendis,” inter- 
dict, 183. 

Death, period of, law regarding it, 
66 . 

Debtor, the effects of the pignus as 
to him, 213. 

“ De clandestinS possessione” in- 
terdict, 115. 

“ Do Cloacis,” interdict, 184. 

De condictione causa data, causJ 
non secutil, 277. 

Do condictione indebiti, 2 . 81 . 

Dccreta, me.aning of the term, 59. 

Do dote legata vcl pnelcgata, 409. 

“ Dc glandc Icgenda,” interdict, 
18.8. 

De la Serva on the u.so of the term 
“ Persona,” 6L 

Delicta, definition of, 170; various 
kinds of, ih . ; obligations arising 
from, 170, 18.5. 

Delivery, its relation to dominion, 
ML 

“De Migrando,” interdict, 184. 

Demonstratio, meaning of, 102. 

De optionc legata, 408. 

Depositum, completed contract, ac- 
count of, 241. 

“ Do precario ” interdict, 116. 

Do rebus dubiis, in drills, 396. 

De rescindenda venditiono, 273. 
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“ Do tnbulis oxliibcndis,” interdict, 
IfiS. 

“De vi aut clam” interdict, 

m 

Diocletian, results of liis policy, 
liL 

Disinlicritancc, the justie cansm of, 

Divini juris, 21L 

Doli actio, account of, 1 S(i. 

Dolus malus. — See Fraud. 

Domicile, law regarding, 7^ 81. 

Dominiimi, divisions and subdivi- 
sions of, 135 ; its strict sense, 138 ; 
its distinction from possession, 
123. 

Dotis dictio, verbal contract, ac- 
count of, 24.3. 

Duty of nourishing, 318. 

Edicta, their liistory and applica- 
tion, .3(h princijial compilers, o3j 
the genius they displ.ay, 5^ their 
elBcicncy and good effects, uS. 

Emphyteusis, deSuition of, 147 : 
the contract so called, 

Emptio Tcnditio, consensual con- 
tract, 25.), 2(i2. 

contracts often grafted on, 

320. 

England, its jealousy of legal im- 
provements, 6, 

Equity, its supremacy in the Ro- 
man law, 3() ; hostility of En- 
glish system to it, 37i all law 
must bo based upon it, 38. 

Error, view of the law regarding 
it, 313. 

Eviction, the doctrine of, 260 : re- 
medy under it, 319. 

Exceptions, their object, 161 ; va- 
rious kinds of, 162 ; principles 
of the law regarding them, 1 6.3. 

Exceptio, oxcussiouis et prsescrip- 
tiouis, 219. 

Extensive interpretation, cases to 
which it is applied, 45. 


Facta legari possnnt, 411. 

Facts, legal value of, 110. 

Falcidian Law (testamentary), ac- 
co\mt of, 369, 399. 

Familia as an clement of status, 
IlL 

Fidei commissum, account of, 371, 
3S9— 91. 

Fiscus, account of, 74. 

Fraud, its effect on proceeding.’, 
nn. 

Furtum, definition of, 185. 

Gains on the sources of Roman 
Law, 22 : on Succession, 361. 

Generic Legacy, 384. 

Gregorian Co<le, account of, 12. 

Grotius on legal interpretation, 42. 

Habeas Corpus, derivation of, 182. 

Harm. — See Damnum. 

Heirs, rights and liabilities of, 331 ; 
their order of succession, 334 ; 
legal and forbidden, 343. 

Hermogeuiim Code, &c, account 
of, 12. 

Id quod interest, 1 10. 

Ignorance, definition of, 96. 

Illegitimacy, law regarding it, 63 

Immoveables, definition of, 92. 

In diem oddictio, agreement, 320. 

Infamous, who are so regarded, 62. 

Inheritance, succession to, 323; 
law of, 331 ; divisions of, 34.~i. 

Innkeepers, their liability, 317. 

Insurance, the contract of, 3119. 

Interdicts, account of, 165 ; those 
relating to possession, 115. 

International Law. — Sec Jus Gen- 
tium. 

Interpretation of written instru- 
ments, rules as to, 103. 

Interpretation. — See Extensive, 

Legal, Restrictive. 

Intestacy, law regarding, 33Q. 

Intimidation, law of, 97, 93. 
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Invasion of tlio barbarians, its ef- 
fect on tUe Uoiuan Law, 3, 

Judicia ordlnaria et extraordina- 
ria, LdlL 

Julianas on legitimacy, 

Jus Gentium, dcQnitiou of, 22; 
man’s subjection to it, 2L 

Justinian, account of his Code, 14j 
and Novella-, K»j bis aeeomit of 
the four ancient kinds of lega- 
cies, 403. 

Justus titulus, what constitutes it, 
i:il- 


Labour and Work, ndc as to, 313. 

Law, its three periods of progress, 

1 ; origin of its toclmicalitics, 
their gross injustice, 3^ its com- 
mon source, 24 ; must bo biiseil 
on c<iuity, 33 ; its division into 
natural and jtositive, -21 ; inter- 
national and civil, 22j into jus 
Bcri]itum et non scriptum, 23 ; 
jus publicum et privatum, 31 ; 
mutable and immutable, 33. 

Law as to Error, view of, 313. 

Law, consuetudinary. — SeeCustom. 

Law Homan, chronological divi- 
sion of, 5; great value of the 
study of it, IGj its sources, 2^ 
the cause of its extension, 24. 

Laws, tlicir cffc-ct sciKirately, 2S ; 
exceptions to this, 2ili how far 
they may bo set a.sido, ib. 

Legacies, law of, 3~s, 3s7 : ademp- 
tion of, 331 ; transference of, 3!i2 : 
successive, 3!)3 ; the four kinds 
of, 403. 

I.cgacy, generic, 334 ; optional, 3S.1 ; 
univcr.sal, :i37- 

of a sum or (piantity, 3is3 ; of 

rights over rc.al prujierty, 3s t. 

Legal interpretation, rules of ; their 
origin and appliciition, 40j their i 
divi.sion, 4lj necessity, and 
true principle, 44 ; their restric- 


tive application, 44^ their exten- 
sive application, 43. 

Legal transactions, various divi- 
sions of, 34. 

Legata, the several kinds of, ex- 
plained in tlie Pandects, 405. 

LegaUe, law os to, 331. 

Legatee, right of, 37S. 

Legatum generis, 413. 

rei alioiiie, 414. 

Legislator, his duty in forming a 
code, 41. 

Legitimacy, law regarding it, !i3. 

Leibnitz on the Homan Law, II, 

Lex commissoria, ‘2.i9. 

Lex Hhodia do jactu, 310. 

Liability of Masters of Ships, Inns, 
Tavenis, &C..317. 

LiberU.s, as an clement of status, 
69. 

Litteris, contract, ‘J.7.3. 

Locatio conductio, consensual con- 
tnict, 2111 ; end of, ~2h~.'i. 

Maccdonianum licuatus Consul- 
turn, 3U3. 

Man, how regarded in Uio Pan- 
dects, 26. 

Maudans, law regarding him, 291). 

Maudata, definition of, o% 

Mandatarius, law regarding him, 
- 2 !) 0 . 

Mandatum, consensual contract, 
263. 

Marcellus on the interpretation of 
wills, 400. 

Men, meaning of, 21. 

Methods of iictpiiring property, 144. 

Minors, their relief by restitutio 
in integrum, 193. 

Modestinu.s, example from, of legal 
intcri)rctation, 48. 

Modus, meaidng of, 101. 

Mora, definition of, ins. 

Motlier, relation of to tlio child, 
(14, (io. 

.Mutuum, completed contract, 238. 
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Natural Law, definition of, 21 ; 
man's siilycction to it, 2tL 

Natural chiUlrou, law regarding, 

Negotia. — See Legal Transactions. 

Negotiorum gestio, a hS . 

Ncroiiionum Senatus CoDSoltum, 
404. 

No vis fiat, interdict, ICS. 

Nouriiiliing, tlie duty of, .'US. 

Novatio, meaning of, .1-2 1 . 

Novcllaj of Justinian, occouiit of, l.V 

Nuntiatio operis novi, account of, 
173. 

Obligations, legal nature of, 220 ; 
various kinds of, 222 ; their ob- 
jects, 231 ; iKirties to tlicm, .30,> ; 
how extingui.slied, 321 ; contract- 
ed, 2:iS ; VCTbal, 2 <3. 

Occupation, its relation to domi- 
nion, 141. 

Oixiris novi nuntiatio, 173. 

Optional legacies, 3S5. 

Oratorum Constitutiones, a form of 
written law, 5S. 

Orphiliauum Senatus Consultum, 
334. 

Pactum, definition of, 23,>. 

Pactum ue j)otatur, .32.). 

Pandects, the model on which 
they were compiled, 1^ their | 
character as a scientific work, Hij | 
extracts from, 19 ; their three- I 
fold view of mim, 26 : on domi- | 
cile, 7^ S4 : on jw.s.session, 123; 
on a servitude, 131 ; on the va- ’ 
rious kinds of Icgata, 404. 

Pajiinian, precepts of from the 
Pandects, ^ 20^ his divisions of | 
law, 23_; on the eflect of puni.sh- 
ment, 311 ; on the Pra’toriiui law, 
52 ; on po.ssession, 120 ; on bona 
fides, 129. 

Partic.s to an obligation, 30.7. 

Paulus on the application of legal 


rules, 4^ on the rights of slaves, 
G1 ; on transferring legacies, 
392. 

Pccunia, its moaning as applied to 
an estate, SH. 

Pega.sianum .Senatus Consultum, 
376, 3S7, 3S9. 

Per in contnirium actum, 324. 

Persoma, distinguished from per- 
sona', GO. 

Persona) fictm, 73. 

Persona), meaning of the term, GtL 

Persons, not the samo :is iudivi- 
diuils, filj definition of, in llo- 
m,au Law, 6^ elements in de- 
scribing them, 61L 

Piiv Causie, description of, 74, 

Pignus, definition of, 210 ; various 
kinds of, 211. 

completed contract, 242. 

PouiiK>niu.s, precepts of, from tlic 
Pandects, ^ on the origin of 
law, 2 ^ on the pr.etorian law, 
52 ; on the classification of ‘ res,’ 
33. 

Positive law, definition of, 21 ; 
man’s subjection to it, gTy its 
province, 23. 

Po.sscs.sion, laws regarding it, 112; 
distinct from projwrty in the 
Roman Law, 114, 129 ; interilicts 
relating to it, 115; its two divi- 
sions, ns. 

“ Pi-agmaticm Sanctionos,” identi- 
cal with rcscripta, 59. 

PnecognoBcenda, 328. 

Pr.cdia rustica ct urbana, 92. 

Prajudiciales, actions so called, 79. 

Prietorian law. — .See Edicta. 

Prictors, their powers and duties, 
5L 

Precedent, its origin and autliority, 
33. 

Prescription, definition of, 125 ; 
law regivrding, 126. 

Preventive remedies, various kinds 
of, 172, 
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I’riDcipum conetitutiones, a furm of 
written law, 53. 

Pririlegeil creditors, giri. 

Privilegium, definition of, 87. 

Procedure, nicthod of, in actions, 
159. 

Prohibitions, account of, 178. 

Proinissio opcranmi, verbal con- 
tract, 24.1. 

Property, movoiiblo and iminovea- 
blo, collision of laws uix>n it, S2 ; 
distinct from jiosscssion in the 
Roman Law, 114, 1 20 ; methods 
of acquiring it by Civil Law, 144. 

Publiciana in rem, actio, 144. 

Punisbment, how far it nullifies an 
illegal act, 311. 

Quasi contractus, 271. 

Quod ego tibi promisi habesno ac- 
ccjjtum ? 1 1 abeo, :V2.i. 

Quorum Ironorum, interdict, ififi 

legatorum, interdict, 167. 

Reditus, tlio bequest so called, 407. 

Relations, their order in succes- 
sion, 367. 

Reputation, definition of, 62. 

Res, legal bearing of the term, 
various divisions of, 32 ; classifi- 
cation of, by Pomponius, 23. 

Rc.script.'i, account of, ^ their 
legal bearing, 52. 

Rcs|Hmsa pnidentum, definition of, 
59j principal authors of, 62. 

Restitutio in integrum, 191. 

Rcstrictive interpretation, exam- 
ples of, a. 

Right, definition of, 32, 

Rights in the thing, 197. 

Right of succession, 36.5. 

Ruta Ciesa, meaning of, 2L 

Savigny, his argument against codi- 
fication, 35. 

on i>osses.sion, 118. 

Scavola on legitimacy, 23. 



Security against anticipated injury, 
132, 

Senatus Considtum Maccdonia- 
num, 308 ; Tertullianum et Or- 
phiiianum, .334 ; Trebcllianum, 
375, 387, 338 ; Pegasiauum, 376, 
3,87, 389: Kerouianum, 404. 

Servitude (a), characters of, 197. 

Servitudes, persomal, account of, 
225. 

Real, accomit of, 200 ; differ- 
ent kinds of, 201 . 

Set off. — Sec Compensation. 

Sevenis, Alexander, the anarchy 
following his death, L 

Ships, law regarding, 312. ; liability 
of masters of, 317. 

Si mensor falsum modum dixerit, 
187. 

Socictas, consensmd enntraet, 267. 

Soldiers, law as to their wills, 342, 
345. 

Sources of law, 22. 

Status of a citizen, its elements, 62. 

Stiitutes, their threefold distinc- 
tion, distinction between real 
and ixjrsonal, 36. 

Stipulatio, verbal contract, 244 : 
various kinds of, 247. 

Substitutio, in upjmintmeutof heirs, 
349. 

Substitutions in legacies, 393. 

Sucoessio mortis causu, 328. 

Succession, different kinds of, 322 ; 
ab intestato, 332. 

right of, 365; order of rela- 
tions to it, 367. 

Superficies, rights concerning it, 
148. 

Sureties, varied sense of the terra, 
249. 

Tavern keepers, their liability, 317. 

Tertullianum Senatus Consultum, 
334. 

Testamentary law, progress of, 352. 

Testaments, public, 332. 
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Theft — See Furtnm. 

Theodosius II., his complaint of 
jurisprudence in his time, U ; 
account of his Code, 1^ his law 
as to actions, Ifil. 

Theophilus ou the character of the 
will, 1 

Tilings. — See Res. 

Tignura, meaning of, 2L 

Title. — See Justus titulus. 

Trcbcllianum Souatus Consultum, 
37.5, 387, 

Tribonian, his various works on 
jurisprudence, 14. 

Tutela, definition of, gni. 

Tutores, law regarding them, 2!12 

Ulpian, his precepts from the Pan- 
dects, quotations from 2^ 
26 ; his view of the jus naturalo, 
26 ; jus jiublicum ct privatmn, 
31 ; on the validity of a custom, 
32 ; on legal interpretation, 4f^ 
on legitimacy, 6^ on domicile, 
77 ; on possession, 119, 123 ; on 
exceptions, 162 ; on interdicts, 
165 ; on dotis dictio, 243 : on 
sureties, 2ul ; on addictio in diem, 


258 : on wills, 349 ; on bonorum 
possessio, .3.59. 

Universal legacy, 387. 

Universitas, meaning of the word,62. 

Universitates, definition of, 73. 

Usucapio, meaning of, 114. — See 
Prescription. 

Ususfruetus, account of, 205 ; the 
bequest so called, 407. 

Uti possidetis, interdict, 1 1.5. 

Utrubi, interdict, 1 15. 

Valentinian III., his decrees, 13,14. 

Vestis, meaning of, ILL 

Vi aut clam, interdict 115, 178. 

Violence, law of, ^ SS, 

Vulgo concepti, meaning of tho 
term, Cu. 

Will, Theophilus on, 12.5. 

Wills, law of, 328; written and 
nuncupatory, 337 ; holograph, 
339 ; progress of the law, 352 ; 
absurdity of the English system 
of interpretation, 396. 

Work and labour, nilo as to, 318. 

Written instruments, rules as to 
their interpretation, 1113. 


THE END. 


CAMDEIDOI; PBtSTED AT THE CKIVEBStTT PBESS. 
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